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TO  THE  MEMBERS  OF  THE  1987  GENERAL  ASSEMBLY: 

The  Legislative  Research  Commission  herewith  reports 
to  the  1987  General  Assembly  on  the  matter  of  outdoor 
advertising.   The  report  is  made  pursuant  to  Chapter  790 
of  the  1985  Session  Laws. 

This  report  was  prepared  by  the  Legislative  Research 
Commission's  Committee  on  Outdoor  Advertising  and  is  trans- 
mitted by  the  Legislative  Research  Commission  for  your  con- 
sideration. 


Respectfully  submitted 


CoChairmen 
Legislative  Research  Commission 
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PREFACE 

The  Legislative  Research  Commission,  authorized  by  Article 
6B  of  Chapter  120  of  the  General  Statutes,  is  a  general  purpose 
study  group.   The  Commission  is  co-chaired  by  the  Speaker  of 
the  House  and  the  President  Pro  Tempore  of  the  Senate  and  has 
five  additional  members  appointed  from  each  house  of  the  General 
Assembly.   The  Commission's  membership  is  listed  in  Appendix  A. 
Among  the  Commission's  duties  is  that  of  making  or  causing  to  be 
made,  upon  the  direction  of  the  General  Assembly,  "such  studies 
of  and  investigation  into  governmental  agencies  and  institutions 
and  matters  of  public  policy  as  will  aid  the  General  Assembly  in 
performing  its  duties  in  the  most  efficient  and  effective  manner" 
[G.S.     120-30.17(1)]. 

At  the  direction  of  the  1985  General  Assembly,  the  Legisla- 
tive Research  Commission  has  undertaken  studies  of  numerous  sub- 
jects.  These  studies  were  grouped  into  broad  categories  and  each 
member  of  the  Commission  was  given  responsibility  for  one  category 
of  study.   The  co-chairmen  of  the  Legislative  Research  Commission, 
under  the  authority  of  General  Statute  120-30. 10(b)  and  (c), 
appointed  committees  consisting  of  members  of  the  General  Assembly 
and  the  public  to  conduct  the  studies.   Co-chairmen,  one  from  each 
house  of  the  General  Assembly,  were  designated  for  each  committee. 

The  study  of  outdoor  advertising  was  authorized  by  Section 
1(33)  of  Chapter  790  of  the  1985  Session  Laws  (1985  Session). 
That  act  states  that  the  Commission  may  consider  Senate  Bill  611, 
which  was  introduced  by  Senator  R.  P.  Thomas  in  1985,  in  determi- 
ning the  nature,  scope,  and  aspects  of  the  study.   Section  1  of 
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Senate  Bill  611  provides  in  part:   "The  Legisliative  Research 
Commission  may  study  the  issue  of  outdoor  advertising."  Copies 
of  Chapter  790  and  Senate  Bill  611  are  included  in  Appendix  B 
of  this  report. 

The  Legislative  Research  Commission  grouped  this  study  in 
its  State  Regulation  area  under  the  direction  of  Senator  A.  D. 
Guy.   The  Committee  was  chaired  by  Senator  R.  P.  Thomas  and 
Representative  Charles  M.  Beall.   The  full  membership  of  the 
Committee  is  listed  in  Appendix  C. 
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COMMITTEE  PROCEEDINGS 

The  Legislative  Research  Commission's  Study  Committee  on 
Outdoor  Advertising  met  four  times:   on  April  15,  September  26, 
October  20,  and  November  12,  1986.   To  receive  as  much  input  as 
possible  from  the  public.  Committee  Co-Chairmen  Senator  R.  P. 
Thomas  and  Representative  Charles  Beall  felt  that  it  would  be 
helpful  to  meet  not  only  in  Raleigh,  but  also  in  the  mountains 
of  North  Carolina  and  along  the  coast  --  areas  in  which  the 
tension  between  those  concerned  with  preserving  the  natural 
scenic  beauty  of  the  surroundings  and  those  favoring  outdoor 
advertising  as  a  legitimate  means  of  enhancing  their  business 
activities  is  often  most  acute. 

April  15  Meeting 

The  Committee  held  its  first  meeting  in  Raleigh.   The  agenda 
consisted  of  public  comment,  an  analysis  of  legal  issues,  an  ex- 
planation of  North  Carolina  Department  of  Transportation  sign 
control  programs,  and  Committee  member  discussion  of  issues  re- 
garding outdoor  advertising. 

Mrs.  Anne  Browning,  President  of  the  Carolina  Coalition  for 
Scenic  Beauty,  organized  the  presentations  of  those  favoring 
stricter  controls  on  outdoor  advertising.   Among  those  criticising 
the  current  laws  and  practice  was  Mr.  Charles  Floyd,  President  of 
the  American  Coalition  for  Scenic  Beauty,  who  had  harsh  words  for 
the  Federal  Highway  Beautif ication  Act  (23  U.S.  Code  131).   He 
recommended  that  North  Carolina  amend  its  laws  to  close  what  he 
considered  to  be  large  loopholes  allowed  by  the  Act,  which 
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permit  outdoor  advertising  signs  along  the  interstate  and  federal- 
aid  primary  highways  in  certain  areas  unzoned  for  commercial  pur- 
poses and  in  areas  that  he  asserted  had  been  locally  zoned  for 
the  sole  purpose  of  allowing  the  erection  of  billboards. 

Mr.  Sam  Johnson,  a  Raleigh  attorney,  organized  the  presenta- 
tions for  those  opposing  stricter  outdoor  advertising  controls. 
Most  of  these  speakers  owned  or  represented  member  businesses  of 
the  North  Carolina  Outdoor  Advertising  Association.   They  argued 
that  their  use  of  billboards  along  the  interstate  and  federal-aid 
primary  system  to  promote  their  servies  and  products  was  not  only 
important  to  their  economic  well-being  but  constitues  a  legiti- 
mate First  Amendment  form  of  free  speech.   They  added  that  their 
tax  dollars  from  income  enhanced  by  outdoor  advertising  benefit 
the  State  generally. 

Professor  Richard  Ducker,  Assistant  Director  of  the  Univer- 
sity of  North  Carolina  Institute  of  Government,  summarized  the 
federal,  State,  and  local  laws  on  outdoor  advertising.   He  dis- 
cussed several  legal  issues  regarding  local  acquisition  of  out- 
door advertising  signs  made  nonconforming  by  local  ordinances 
and  the  authority  of  counties  and  municipalities  to  set  higher 
standards  than  State  law  for  new  signs  along  the  interstate  and 
federal-aid  primary  system.   (See  Appendix  D  for  a  copy  of 
Mr.  Ducker 's  remarks.) 

Mr.  Frank  Pace,  North  Carolina  Department  of  Transportation 
Maintenance  Unit  Engineer,  explained  the  Department's  program  to 
control  the  erection  and  maintenance  of  outdoor  advertising  along 
the  interstate  and  federal-aid  primary  system.   He  also  discussed 
the  agreement  between  the  federal  and  State  governments,  setting 
forth  the  State's  basic  approach  to  implementing  national  policy 


-4- 


on  outdoor  advertising  control  (Appendix  E  contains  a  copy  of  the 
agreement),  and  answered  questions  on  the  nature  of  permits  re- 
quired to  erect  and  maintain  outdoor  advertising  displays.   Com- 
mittee members  also  asked  questions  about  the  Department's  enforce- 
ment of  its  program.   (See  Appendix  F  for  Department  information  on 
permits  issued  and  revoked  and  illegal  signs  removed.) 

Mr.  Glenn  Grigg,  North  Carolina  Department  of  Transportation 
Project  Engineer,  discussed  the  State's  specific  information  (logo) 
sign  program.   This  program,  scheduled  for  completion  in  1995,  autho- 
rizes the  Department  to  install  signs  to  which  individual  business 
logos  are  attached.   Signs  have  been  installed  on  segments  of  1-95 
and  1-85.   Further  installations  are  planned  for  1-77,  1-26,  1-40, 
and  additional  locations  along  1-85.   (Appendix  G  contains  a  de- 
scription of  the  logo  program  and  scheduled  future  sites  of  logo 
signs .  ) 

September  26  Meeting 

The  Committee  held  its  second  meeting  in  Southport,  in  Bruns- 
wick County.   Representative  David  Redwine,  a  Committee  member, 
said  that  he  had  invited  the  Committee  to  meet  there,  because  the 
issues  regarding  outdoor  advertising  were  of  particular  interest 
to  residents  of  Brunswick  and  New  Hanover  Counties  and  the  develop- 
ing areas  of  the  coast. 

Representative  Beall,  presiding  at  this  meeting,  recognized 
the  Committee  Counsel  for  an  explanation  of  a  recent  U.S.  Fourth 
Circuit  Court  of  Appeals  case,  in  which  the  court  upheld  the 
validity  of  a  Raleigh  City  ordinance  that  (1)  greatly  reduced 
the  maximum  permissible  size  of  off-premise  billboards  and  (2) 
imposed  a  five  and  one-half  year  amortization  period  for  certain 
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signs  made  nonconforming  by  ordinance  provisions.   (See  Appendix 
H  for  a  more  detailed  summary  of  the  court's  ruling.) 

The  Committee  then  heard  from  the  public  for  comments  on  out- 
door advertising  issues.   Representative  Beall  introduced  Mr.  Peter 
Davis,  a  Wilmington  resident  representing  the  Carolina  Coalition 
for  Scenic  Beauty  and  coordinating  the  comments  of  those  favoring 
stricter  outdoor  advertising  laws.   These  speakers  expressed  their 
concern  that  billboards  along  coastal  roads  greatly  impaired  the 
natural  beauty  of  the  coastal  surroundings.   They  said  that  resi- 
dents found  the  signs  to  be  aesthetically  offensive  and  that  exces- 
sive outdoor  advertising  undermined  the  tourist  industry  and  eco- 
nomic well-being  of  the  area. 

Ms.  Leslie  Johnson,  Executive  Director,  N.  C.  Association  of 
Outdoor  Advertising,  organized  the  presentations  of  those  opposing 
stricter  outdoor  advertising  laws.   These  speakers  emphasized  that 
the  United  States  is  based  on  a  system  of  free  enterprise  and  that 
outdoor  advertising  is  an  important  means  of  sales  productivity. 
They  also  maintained  that  governmental  acquisition  of  existing  signs 
through  amortization  seemed  inconsistent  with  the  constitutional 
guarantee  against  the  taking  of  private  property  without  "just  com- 
pensation." 

Senators  Wanda  Hunt,  Ralph  Hunt  and  R.  L.  Martin  had  questions 
regarding  the  statewide  economic  benefits  of  outdoor  advertising 
and  the  impact  that  banning  billboards  might  have  on  tourism  and 
employment.   Each  side  subsequently  provided  Committee  members  with 
surveys  and  economic  figures  supporting  its  arguments. 

October  20  Meeting 

Senator  Thomas  presided  at  the  meeting  in  the  Henderson  County 
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Courthouse.   After  recognizing  Committee  Counsel  for  a  summary  of 

the  outdoor  advertising  laws  and  recent  developments  in  other  states 
(see  Appendix  I  for  that  summary),  he  informed  those  in  attendance 

that  Congress  had  recently  adjourned  without  enacting  a  bill  that 
would  have  substantially  amended  the  federal  laws  on  outdoor  adver- 
tising.  He  then  opened  the  floor  for  comments  by  members  of  the 
public , 

Mr.  Glenn  Jernigan,  a  former  State  legislator  from  Fayette- 
ville,  introduced  speakers  on  behalf  of  the  Outdoor  Advertising 
Association.   These  speakers  linked  closely  their  economic  viability 
with  the  use  of  billboards  along  the  State's  highways,  some  because 
their  businesses  used  outdoor  advertising  and  others  because  they 
were  employed  by  advertising  companies.   The  Committee  was  told 
that  billboard  companies  frequently  provide  space  for  public  ser- 
vice messages,  that  drivers  benefit  from  directional  and  service 
information  on  the  signs,  and  that  a  healthy  tourist  trade  is  com- 
patible with  and  possibly  enhanced  by  outdoor  advertising. 

Mrs.  Anne  Browning,  a  Hendersonville  resident  representing 
the  Carolina  Coalition  for  Scenic  Beauty,  said  that  according  to  a 
survey  conducted  several  years  ago  by  the  Office  of  North  Carolina 
Travel  and  Tourism,  the  State's  scenic  beauty  was  the  main  reason 
tourists  visited  North  Carolina.   She  added  that  tourism  is  the 
State's  third  largest  and  fastest  growing  industry.   Ms.  Katherine 
McNett,  representing  the  Southern  Environmental  Law  Center,  stated 
that  travelers  must  eat,  sleep,  and  buy  gas  somewhere  and  that 
billboards  simply  influence  their  decision  as  to  which  particular 
place.   She  also  referred  to  other  states  that  have  banned  bill- 
boards or  otherwise  have  greater  restrictions  on  outdoor  adver- 
tising.  Other  speakers  asserted  that  excessive  billboards  could 
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hurt  the  State's  economy,  because  industry  would  more  likely  locate 
facilities  in  states  offering  an  environment  more  conducive  to 
attracting  company  executives  and  other  personnel  from  out  of  state, 

November  12  Meeting 

At  its  final  meeting,  the  Committee  reviewed  the  information 
it  had  gathered  during  the  course  of  its  study.   After  discussing 
a  wide  range  of  possible  recommendations  and  proposed  implementing 
legislation,  the  Committee  formally  adopted  its  report  to  the  1987 
General  Assembly. 


FINDINGS  AND  RECOMMENDATIONS 

I.   The  Committee  finds  that  certain  additional  limitations 

on  the  construction  of  new  billboards  along  the  interstate 
and  federal-aid  primary  system  would  enhance  the  State's 
declared  policy  of  preventing  the  unreasonable  distraction 
of  drivers,  attracting  tourists,  and  protecting  the  natural 
scenic  beauty  along  the  State's  highways,  while  continuing 
to  allow  the  use  of  private  property  to  advertise  the  ser- 
vices and  products  of  North  Carolina's  businesses. 

THE  COMMITTEE  RECOMMENDS  that  for  new  outdoor  advertising 
signs  other  than  official  directional  signs,  along  North 
Carolina's  interstate  and  federal-aid  primary  system  high- 
ways : 

(a)  The  maximum  permissible  size  be  reduced  from 
1,200  square  feet  to  800  square  feet. 

(b)  The  minimum  distance  between  signs  be  increased 
as  follows: 

(1)  from  500  feet  to  1,000  feet  along  the  inter- 
state and  federal-aid  primary  system  freeways; 

(2)  from  300  feet  to  600  feet  outside  of  incorpo- 
rated towns  and  cities  along  non-freeway 
federal-aid  primary  highways  and  along  secon- 
dary roads . 

(3)  from  100  feet  to  200  feet  within  incorporated 
cities  and  towns  along  non-freeway  federal-aid 
primary  highways  and  along  secondary  roads. 
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(c)   The  Department  of  Transportation,  in  its  rules  govern- 
ing outdoor  advertising  in  zoned  and  unzoned  commercial 
or  industrial  areas,  define  the  terms  "commercial"  and 
"industrial." 
II.   The  Committee  finds  that  certain  local  regulation  of  outdoor 

advertising  along  interstate  and  federal-aid  primary  highways 

is  authorized  under  federal  and  State  law. 

THE  COMMITTEE  RECOMMENDS  that  the  North  Carolina  General 
Statutes  be  amended  to  clarify  the  relationship  between 
State  and  local  regulation  of  outdoor  advertising  along 
interstate  and  federal-aid  primary  highways. 


PROPOSED  LEGISLATION  TO  IMPLEMENT  RECOMMENDATIONS  I  AND  II 
BEGINS  ON  THE  NEXT  PAGE. 


SESSION  19_B7__  1^-132    RD 


INTRODUCED  BY: 


Referred  to: 


1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  INCREASE  CERTAIN  RESTRICTIONS  ON  OUTDOOR  ADVERTISING 
ALONG  THE  INTERSTATE  HIGHWAYS,  FEDERAL-AID  PRIMARY  HIGH- 
WAYS, AND  SECONDARY  ROADS. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   Article  11  of  Chapter  136  of  the  General 
Statutes  is  amended  by  inserting  a  new  section  to  read: 

"§  136-129.2.  Certain  minimum  standards  for  outdoor 
advertising. 

The  following  minimum  standards  shall  apply  to  outdoor 
advertising  erected  on  or  after  the  effective  date  of  this 
section,  but  shall  not  apply  to  outdoor  advertising 
described  in  G.S.  136-129(1): 

(1)  The  maximum  area  for  any  one  sign  along  Inter- 
state and  federal-aid  primary  system  highways 
shall  be  800  square  feet. 

(2)  Along  Interstate  highways  and  federal-aid 
primary  system  freeways,  no  two  signs  shall  be 
spaced  less  than  1000  feet  apart. 

Outside  of  incorporated  tov;ns  and  cities, 
along   non-freeway   federal-aid   primary   system 
highways  and  along  secondary  roads,  no  two  signs 
shall   be   spaced   less   than   600   feet   apart. 
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•l  Within   incorporated   towns   and   cities,   along 

2  non-freeway  federal-aid  primary  system  highways 

3  and  along  secondary  roads,  no  two  signs  shall  be 
^  spaced  less  than  200  feet  apart. 

5  As  used  in  this  section,  "freeway"  means 

g  a  divided  highway  for  through  traffic  on  which 

Y  access  is  permitted  only  at  designated  access 

8  points . " 

9  Sec.    2.      This   act    is   effective   upon   ratification. 
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A  BILL  TO  BE  ENTITLED 

AN  ACT  TO  CLARIFY  THE  RELATIONSHIP  BETWEEN  STATE  AND  LOCAL 

REGULATION  OF  OUTDOOR  ADVERTISING  ALONG  INTERSTATE  AND 
FEDERAL-AID  PRIMARY  HIGHWAYS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   Chapter  136  of  the  General  Statutes  is 

amended  by  adding  a  new  section  to  read: 

"§  136-130.1.  Local  regulation  of  outdoor  advertis- 
ing.— Subject  to  the  provisions  of  G.S.  136-131.1,  a 
municipal  or  county  zoning  ordinance,  or  ordinance  adopted 
pursuant  to  G.S.  160A-174  or  G.S.  153A-121,  that  governs 
the  erection  and  location  of  outdoor  advertising  within 
those  areas  that  are  subject  to  the  provisions  of  this 
Article  may  establish  standards  and  requirements  applica- 
ble to  such  areas  that  are  more  restrictive  than  those 
established  by  this  Article  and  regulations  promulgated 
pursuant  thereto." 

Sec.    2.   The  catch  line  for  G.S.  136-131  is  rewritten 

to  read:    "Removal  of  existing  nonconforming  advertising  by 

Department  of  Transportation  acquisition . " 

Sec.  3.   G.S.  136-131.1  is  rewritten  to  read: 
"§  136-131.1.   Just  compensation  required  for  the  removal 

of   billboards   on   federal-aid   primary   highways   by   local 
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authorities . — No  municipality,  county,  local  or  regional  zoning 
„  authority,  or  other  political  subdivision,  shall,  without  the 
„  payment  of  just  compensation  in  accordance  with  G.S.  136-131.2, 
■  remove  or  cause  to  be  removed  any  outdoor  advertising  adjacent 
_  to  a  highway  on  the  National  System  of  Interstate  and  Defense 
„  Highways  or  a  highway  on  the  Federal-aid  Primary  Highway  System 
_  for  which  there  is  in  effect  a  valid  permit  issued  by  the 
r.  Department  of  Transportation  pursuant  to  the  provisions  of 

Article  11  of  Chapter  136  of  the  General  Statutes  and  regu- 
lations promulgated  pursuant  thereto,  unless  the  outdoor 
advertising,  when  erected,  violated  the  provisions  of  an 
ordinance  or  regulations  adopted  by  such  municipality,  county, 
local  or  regional  zoning  authority,  or  other  political  subdivi- 
sion. " 

Sec.   4.    Chapter   136  of  the  General  Statutes   is 
jg     amended  by  adding  a  nev/  section  to  read: 
j^Y  "§136-131.2.   Removal  of  existing  nonconforming  advertis- 

18  ing  by  local  government  acquisition. — If  authorized  by  a  zoning 

19  or  other  ordinance,  a  city  or  county  may  acquire  by  purchase, 

20  gift,  or  condemnation  any  outdoor  advertising  and  all  property 

21  rights  pertaining  thereto  within  areas  subject  to  this  Article 

22  and  remove  or  cause  to  be  removed  such  advertising  from  the 

23  site,  if  the  following  conditions  are  met: 

24  (1)   There  is  in  effect  on  the  date  of  acquisition  a  valid 

25  permit   for  the  outdoor  advertising  issued  by  the 

26  Department  of  Transportation  pursuant  to  this  Article 

27  and  regulations  promulgated  pursuant  thereto;  and 

28  (2)   The  outdoor  advertising  was  lawfully  established  on 
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1  the  effective  date  of  the  ordinance,  or  amendments 

2  thereto,  but  fails  to  meet  the  standards  and  require- 

3  ments  of  the  ordinance  on  the  date  of  acquisition. 

4  In  any  acquisition  by  purchase  or  condemnation  a  city  or  county 

5  shall  pay  just  compensation,  as  established  in  paragraphs  2,  3, 

6  or  4  of  G.S.   136-131,   and,   for  purposes  of  this  section, 

7  whenever  in  those  paragraphs  the  words  "Department  of  Transpor- 

8  tation"  appear  they  shall  be  deemed  to  include  "city"  or 

9  "county. " 

10  Sec.   5.   G.S.   136-132  is  amended  by  adding  a  new 

11  second  sentence  to  read: 

12  "A  city  or  county  shall  use  the  procedure  for  condemnation 

13  of  real  property  as  provided  by  Article  3  of  Chapter  40A  of  the 

14  General  Statutes." 

15  Sec.   6.    G.S.   4  0A-64  is  amended  by  adding  a  new 

16  subsection  (d)  to  read: 

17  "The  measure  of  compensation  for  the  taking  of  outdoor 

18  advertising  by  a  city  or  county  pursuant  to  G.S.   136-131.2 

19  shall  be  as  provided  in  that  section." 

20  Sec.  7.   G.S.  40A-3(b)  is  amended  by  adding  immedi- 

21  ately  after  the  period  at  the  end  of  subdivision  (9)  but  before 

22  the  last  two  sentences  of  the  subsection  a  new  subdivision  to 

23  read: 
"  (10)  Acquiring  outdoor  advertising  for  removal  pursuant 

to  G.S.  136-131.2. " 

Sec.     8.       G.S.     160A-174 (a)     is    amended    by    adding    a    new 
second    sentence    to    read: 


24 
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1  "Notwithstanding  the  provisions  of  G.S.   160A-297(c),   a 

2  city  ordinance  may  regulate  the  erection  and  location  of  signs 

3  and  outdoor  advertising  within  the  right-of-way  of  a  street  or 

4  highway  under  the  control  of  the  Board  of  Transportation  in  a 

5  manner  not  inconsistent  with  State  law,  including  ordinances  of 

6  the  Board  of  Transportation  and  regulations  of  the  Department 

7  of  Transportation." 

8  Sec.  9.   The  first  sentence  of  G.S.     153A-121  (b)  is 

9  rewritten  to  read  as  follows: 

10  "This  section  does  not  authorize  a  county  to  regulate  or 

11  control  vehicular  or  pedestrian  traffic  on  a  street  or  highway 

12  under  the  control  of  the  Board  of  Transportation,   nor  to 

13  regulate   or   control   any   right-of-way   or   right-of-passage 

14  belonging  to  a  public  utility,  electric  or  telephone  membership 

15  corporation,  or  public  agency  of  the  State,  except  as  provided 

16  in  G.S.     136-32.3." 

17  Sec.   10.   Chapter  136  of  the  General  Statutes  is 

18  amended  by  adding  a  new  section  to  read: 

19  "§  136-32.3.   Local  sign  regulation. — Notwithstanding  the 

20  provisions  of  G.S.  160A-297(c),  a  city  or  county  zoning  ordi- 

21  nance  or  ordinance  adopted  pursuant  to  G.S.  153A-121  or  G.S. 

22  160A-174  may  govern  the  erection  of  signs  and  outdoor  advertis- 

23  ing  within  the  right-of-way  of  State  highways  in  a  manner  not 
inconsistent  with  the  provisions  of  this  Article  and  other 
State  law,  including  applicable  ordinances  of  the  Board  of 
Transportation  and  regulations  of  the  Department  of  Transporta- 
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J  Sec.   11.    The   fifth   sentence   of   G.S.   136-30   is 

2  rewritten  to  read  as  follows: 

3  "The  Department  of  Transportation  shall  have  the  power  to 

4  control  all  signs  within  the  right-of-way  of  State  highways, 

5  except  as  provided  by  G.S.  136-32.3." 

g  Sec.  12.   This  act  is  effective  upon  ratification. 
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May    15,    1985 

1  A    BILL    TO    BE    ENTITLED 

2  AN       ACT    TO    AUTHOfiIZE   THE    LEGISLATIVE    BESEARCH    COdHISSION    TO    STDDY 

3  THE    ISSUE    OP    OUTDOOR    ADVEBTISI NG. 

4  The   General   Assembly   of   North   Carolina   enacts: 

5  Section       1.         The      Legislative      Research      Commission    may 

6  study   the    issue    of   outdoor  advertising.      The   Legislative   Research 

7  Comaission      may      make      an    interim    report  of    this    study,    including 

8  recommendations,    to    the    1985  General      Assembly,      Regular      Session 

9  1986,    and    may    make   a   final   report    to   the    1987   General    Assembly. 
10  Sec,    2. .    This   act   is  effective    upon    ratification. 
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of     the     Study      of      Hater      Pollution 


Study        of        Buniclpal 


CH4PTEB    790 
SEDATE    EILL    636 
kV         ACT         &0TU0SIZIN6         STODIBS         BY      THE      LEGISLATIVE      fiBSEABC 
COBHISSIOH,    BAKIMG   TECHNICAL    ABEBOaEHTS   TBEBETO,       AID      TO      BAK 
OTUEfi    ABBHOaBiiTS. 
The   GeDeral   Asseably  of   Bortb   Carolina   enacts: 

Section        1.  Studies        Authorized. .      The      Legislative 

Besearch  Coaalsslon  aay  study  the  topics  listed  below.  .  Llste 
with  each  topic  Is  the  1965  bill  or  resolution  that  orlglnall> 
proposed  the  Issue  or  study  end  the  naae  of  the  sponsor.  The 
CoaalssioD  aay  consider  the  original  bill  or  resolution  Ic 
deteralnlng  the  nature,  scope  and  aspects  of  the  study.  The 
topics   are: 

(1)  Continuation      of   the   Study   of   Betrenne  Laws    (O.J.B. 
17-Lllley) , 

(2)  Continuation 
Control    (U. J. a.  .  I'll- Evans)  , 

(J)       Adolescent   Sexuality   Teaching    (H.  J.  B.  .  275-Jeralds)  , 

(«)         Continuation      of      the   Study   oo   the   Probleas   c      the 

Aging    (H.  J.  B.  .  J22-Greonwood)  , 

(5)  Continuation        of        the 
Incorporations    (U.  J.  B.     389-GreenMood) , 

(6)  School   Discipline    (B. J. B. . e61-Colton) , 

(7)  Bail  Bondsaen  and  Ball  Bond  Forfeiture  (B.  B.  .967- 
Hatkins) , 

(8)  Preventative   Bedlclne    (B.B.     10  52-Loclcs) , 

(9)  Life  Care  Arrangeaents    (U.  fi.     1053-Loclis)  , 

(10)  State  Personnel   Systoa    (H.B.     1064-Hlser), 

(11)  Long-Tera   Health   Care   Insurance    (B.  B.  . 1 103-Locks) , 

(12)  Itinerant   Merchants    (B. B.  . 1 170-Lancaster) , 

(13)  aanufactured  Bousing  Zoning  (Q. B.  I  178-Ballance: 
S.  B.    636-Plyler)  , 

(U)       Interest   Hate   Regulation    (B.  J.  B.  .  1227-Evans)  , 

(15)  Onderground  Storage  Tank  Leakage  Hazards  and  other 
ground    water   hazards    (U.  0.     1281-Locks), 

(16)  Bental    Patient    Coaaitaents    (B. J. B.     13  13-Blller) , 

(17)  Uiqh-Lcvel  Badioactive  Baste  Disposal  (H.B.  1373- 
Oiaeont;    S,B.    655-Hipps), 

(19)       Stun   Guns    (H.J. 6.     1 390-HcDowell) , 

(19)  Continuation  of  the  Study  of  Bater  Quality  in  Baw 
fliver    and    B.    Everett    Jordan    Besecvoir    (U.  J.  B.     1393-Hackney)  , 

(20)  Authority  of  Boards  of  County  Coaaissiooers  in 
Certain  Counties  over  Coaaissions,  Boards  and  Agencies  (H.J. 6. 
ia05-Holroyd) . 

(21)  Superintendent      of       Public 
Board   of   Education    (H.J.B.     imi-Mye), 

(22)  Rental    Referral    AqeDcioa    {H.  B. 

(23)  Child    Abuse    T«?3ti«ony    Study     (S.  B.     165-alpps)  , 
(2«)       Hoae   Schooling    Proaraas    (S.  J.  B.    22a-Binner), 
(25)       Pretrial    Eelease    IS.J. a.     297-Blnner), 


Instruction    and    State 


1(i21-Staaey)  , 
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(26) 
317-Plyler) , 
<27) 
(28) 
(29) 
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lonatc      Substance      ibuae      Therapy   Proqcan    (^.J.B. 


iDBoto    Hork-Beloase  Centers    (S.  B.    '406-Swaln)  , 
Cooounity   College  Systen    (S.  B.    '425-flartin) , 
Coaouuity      Service      iltcrc^xtive      PuoisbaeDt 


and 


fiestitutioD    (S.D.    ISS-Swain)  , 


Jordan) , 


Taft), 


(JO) 

(J1) 
132) 

(33) 
(34) 

Bardison) 

(35) 

638-flarvin) , 
(36) 
(J7) 
(38) 
(39) 
(UO) 

(ai) 

('•2) 


state      Enployee      Salaries   and    Benefits    (S. B.    514- 

State    Infrastructure   Meeds    (S.B.    S^l-Boyall), 
CoBaercial      Laboratory      Hater     Testing    (S. B.    573- 

Outdoor    Adwortininq    (S.  p.  .  6  1  l-Thoaas,    B.P.), 
Prooiua   Tax   Bate    on   Insurance   Conpanies    (S.B.    633- 

Continuation      of   the   Study   of   Child  Support    {S.B. 


Local   Govcrnnent    Financing    (S.B.    670-Bauch) , 
Bcdicai    Malpractice   and    Liability    (S.  B-  .  7  03-Taf  t)  , 
aarkoting    of    rori::hablo    Pood    (S.D.    7 18-Basniqht)  , 
Child    Protection    (S.B.    802-aipps), 
Legislative    Ethics    and    Lobbying    (S.  B.  . 829-Rauch) , 
Satellite  Courts    (S. 8.    OSO-Barnes) , 
Substantive      Legislation      in    Appropriations   Bills 
(S.D.    esi-aand), 

(«3)      School    Finance    Act    (S. D. . 840-Taf t) . 

Sec.  2.  Transportation  Problcos  at  Public  Facilities. 
The  Legislative  Eesearch  Comaission  aay  identify  and  study 
transportation  problens  at  public  transportation  facilities  in 
Morth   Carolina. 

Sec.  2,),  The  Legislative  Besearch  Coonission  may  stady 
the  feasibility  of  the  prohibition  of  investoent  by  the  State 
Treasurer  of  stocks  of  the  rctireoent  systems  listed  in  G.  S. .  1U7- 
69.2(b)(6),  or  of  the  assets  of  the  trust  funds  of  The  Oniversity 
of  North  Carolina  and  its  constituent  institutions  deposited  with 
the  State  Treasurer  pursuant  to  G.S.  116-36.1  and  G.S.  1il7- 
69.2(19)  in  a  financial  institution  that  has  outstanding  loans  to 
the  Republic  of  South  Africa  or  in  stocks,  securities,  or  other 
obligations  of  a  coapany  doing  business  in  or  with  the  Republic 
of   South    Africa. 

Sec.  3.  Reporting  Dates.  For  each  of  the  topics  the 
Legislative  Besearch  Comaission  decides  to  study  under  this  act 
or  pursuant  to  G.S.  120-30.17(1),  the  Coaaission  nay  report  its 
findings,  together  with  any  rocoonended  legislation,  to  the  1987 
General  Asseably,  or  the  CooBission  say  Bake  an  intcria  report  to 
the    1986   Session    and   a    final    report    to    the    1907    General    Asseably. 

Sec.  4.  Dills  and  Bcsolution  References.  The  listing 
of  the  original  bill  or  resolution  in  this  act  is  for  reference 
purposes  only  and  r.hall  3ot  bo  deeoed  to  have  incorporated  by 
reference  any  of  the  cubstantive  provisions  contained  in  the 
original   bill    or    ccjsolation. 

Sec.  5.  The  last  .<;pntence  of  G.S.  120-19. "Xb)  is 
aaended  by  deleting  the  citation  "G.S.  5-4"  and  inserting  in  lieo 
thereof  the  following:  "G,o.  Oa-i?  or  G.S.  5A-21,  whichever  is 
applicable". 
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I .   INTRODUCTION 

A  substantial  number  of  the  outdoor  advertising  signs  displayed  along 
North  Carolina  streets  and  highways  are  located  along  the  highways  that  make 
up  the  National  System  of  Interstate  and  Defense  Highways  or  the  Federal-Aid 
Primary  Highway  System.   In  many  areas  of  the  state,  signs  along  these 
federal-aid  highway  corridors  are  more  numerous,  tend  to  be  larger,  and  are 
more  likely  to  be  seen  by  more  motorists  than  those  signs  that  are  located 
elsewhere.   Similarly,  the  importance  of  outdoor  advertising  along  these 
federal  corridors  is  indicated  by  the  web  of  federal,  state,  and  local  laws 
that  have  developed  regulating  the  placement  and  display  of  signs  in  these 
areas . 

A.   Local  Zoning  and  Sign  Ordinances 

In  North  Carolina,  as  in  many  other  states,  two  distinct  regulatory 
systems  have  developed  governing  the  placement  of  signs  along  federal-aid 
highways.   The  first  regulatory  system  is  comprised  of  the  provisions 
governing  signs  found  in  city  and  county  zoning  ordinances  and  special-purpose 
sign  ordinances.   Local  sign  and  "billboard"  regulations  have  been  in  effect 
in  some  North  Carolina  cities  for  more  than  50  years,  preceding  by  at  least 
several  decades  the  advent  of  comprehensive  state  and  federal  outdoor 
advertising  control  legislation.   These  restrictions  have  been  adopted  by 
units  of  local  government  under  broad  grants  of  power  from  the  General 
Assembly  to  regulate  land  use  through  zoning  (cities:   G.S.  Ch.  160A,  Art.  19, 
Part  3;  counties:   G.S.  Ch.  153A,  Art.  18,  Part  3)  and  through  the  power  of 
local  government  to  adopt  ordinances  under  its  general  ordinance-making  power 
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to  protect  public  safety  and  health  and  promote  the  general  welfare  (cities: 
G.S.  160A-174;  counties:   G.S.  153A-121).   Most  municipalities  and  about  half 
of  all  counties  have  adopted  zoning  ordinances.   The  sign  regulations  found  in 
most  are  more  restrictive  or  impose  higher  standards  than  the  state 
regulations  that  apply  to  signs  within  the  federal-aid  highway  corridor.   It 
is  common  practice  to  restrict  off-premises  commercial  signs  to  commercial  and 
Industrial  zoning  districts,  and  some  municipalities  have  essentially 
prohibited  ail  new  off-premises  signs  from  being  erected  within  their 
respective  jurisdictions.   in  addition,  some  jurisdictions  (particularly 
counties)  that  have  not  adopted  zoning  regulate  signs  and  outdoor  advertising 
through  separate  sign  ordinances.   Although  these  sign  ordinances  do  not 
purport  to  restrict  certain  types  of  signs  to  certain  "zones,"  they  may  govern 
the  location  of  signs  through  separation  requirements  (i.e,  provisions  that 
require  signs  to  be  located  no  closer  than  a  certain  distance  from  certain 
other  signs,  from  residences,  or  other  activities  off  the  premises).   Such 
ordinances  may  also  restrict  the  size  and  type  of  sign  and  the  distance  the 
sign  must  be  set  back  from  property  lines  or  the  nearest  roads.   As  a  general 
rule,  these  ordinances,  like  zoning  ordinances,  are  intended  to  apply  outside 
the  corridors  of  federal-aid  highways  as  well  as  within  them. 

B.   The  North  Carolina  Outdoor  Advertising  Control  Act 


The  other  administrative  system  for  regulating  signs  within  the  federal- 
aid  highway  corridors  is  based  on  the  Norch  Carolina  Outdoor  Advertising 
Control  Act  (G.S.  136-126  et  seq.)  and  the  North  Carolina  Department  of 
Transportation  (NCDOT)  rules  and  regulations  adopted  pursuant  to  it  (19A  N.C. 
Admin.  Code  //2E  .0201  et  seq.  (1984)).   The  North  Carolina  Outdoor  Advertising 


D-4 

Control  Act  (OACA)  was  originally  enacted,  and  has  been  subsequently  amended, 
to  conform  North  Carolina  law  with  the  Federal  Highway  Beautif ication  Act  of 
1965,  as  amended,  and  to  continue  to  allow  North  Carolina  to  provide 
"effective  control"  of  signs  along  federal-aid  highways,  pursuant  to  the 
federal  outdoor  advertising  control  program.   The  Federal  Highway 
Beautif ication  Act,  as  amended,  (codified  as  23  U.S.C.  #131)  authorizes  the 
U.S.  Secretary  of  Transportation  (USDOT)  to  withhold  ten  percent  (10%)  of  a 
state's  federal-aid  highway  funds  if  the  state  fails  to  provide  for  "effective 
control"  of  signs  along  federally-aided  highways  (23  U.S.C.  #131(b)). 

The  general  thrust  of  the  North  Carolina  Outdoor  Advertising  Control  Act 
(OACA)  is  to  prohibit  the  placement  of  "outdoor  advertising"  within  660  feet 
of  the  right-of-way  ot  Interstate  and  federal-aid  highways  and  visible  from 
the  traveled  roadway  (see  G.S.  136-129),  and,  outside  of  urban  areas,  "outdoor 
advertising"  beyond  660  feet,  if  intended  to  be  visible  and  read  from  the 
traveled  roadway  of  these  highways  (see  G.S.  136-129.1).   It  is  important  to 
note  that  the  act  defines  "outdoor  advertising"  broadly,  so  as  to  sweep  within 
its  scope  virtually  any  outdoor  sign  that  is  intended  to  advertise  or  inform 
motorists  on  the  traveled  portion  of  the  roadway  (see  G.S.  136-128(3)). 
However,  the  exceptions  to  the  prohibition  are  also  broad.   Several  major 
categories  of  signs  are  specifically  excepted  from  the  coverage  of  the  act: 
a)  outdoor  advertising  whicn  advertises  the  sale  or  lease  of  property  upon 
which  it  is  located  (G.S.  136-129(2);  136-129.1(2)),  and  b)  outdoor 
advertising  which  advertises  activities  conducted  on  the  property  upon  which 
it  is  located  (G.S.  136-129(3);  136-129.1(3)).   Three  other  major  categories 
of  signs  are  allowed,  but  a  district  highway  engineer  must  issue  a  permit  for 
a  sign  in  each  category  indicating  its  compliance  with  NCDOT  sign  standards. 
Those  categories  include   i)  certain  directional  and  official  signs;  li) 
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outdoor  advertising  located  in  areas  zoned  (by  local  governments)  for 
commercial  or  industrial  use,  and  itl)  commercial  advertising  located  in  areas 
of  commercial  or  industrial  activity  that  are  unzoned.   (See  G.S.  136- 
129(1), (4), (5);  136-129. 1(1), (4), (5);  136-133;  19A  N.C.  Admin.  Code  #  2E  .0205 
(1984)).   As  a  general  rule,  permits  are  also  required  for  nonconforming  signs 
that  are  subject  to  the  Act. 

Within  the  OACA  corridor,  new  commercial  off -premises  outdoor  advertising 
displays  are  prohibited  by  the  act,  except  in  areas  zoned  for  or  actually  used 
for  commercial  or  industrial  purposes.   Because  the  prohibition  depends  on 
local  zoning  in  those  jurisdictions  where  zoning  has  been  adopted,  a  city  or 
county  with  zoning  can  also  determine  the  geographical  extent  to  which 
displays  of  this  sort  are  allowed  or  prohibited  under  state  legislation.   For 
example,  a  local  unit  wishing  to  encourage  commercial  off -premises  signs  along 
its  federal-aid  highways  could  zone  such  areas  for  commercial  or  industrial 
use  and  establish  no  sign  standards  in  its  local  ordinance.   If  instead  it 
wished  to  discourage  their  location  in  these  corridors,  it  could  substantially 
limit  or  eliminate  the  mapping  of  commercial  or  industrial  zoning  districts 
along  these  highways,  thereby  triggering  the  prohibition  of  state  law. 
Alternatively,  a  unit  with  zoning  could  choose  to  zone  areas  along  these 
highways  for  certain  commercial  or  industrial  uses,  but  prohibit  such  signs  in 
these  districts.   In  that  case  OACA  would  allow  such  signs  if  they  complied 
with  NCDOT  regulations,  but  the  prohibition  of  commercial  off-premises  signs 
in  the  zoning  ordinance  would  also  apply.   As  a  result,  no  such  signs  wouold 
be  allowed  because  of  the  more-restrictive  local  sign  regulation.   Because 
NCDOT  permit  decisions  necessarily  depend  on  the  proper  interpretation  of  the 
district  boundaries  of  local  government  zoning  maps,  OACA  requires  "all  zoning 
authorities"  to  give  NCUOT  written  notice  of  the  establishment  or  amendment  of 
any  commerical  or  Industrial  zoning  district  mapped  within  660  feet  of  the 
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right-of-way  of  any  Interstate  or  tederal-ald  highway  within  15  days  after  the 
effective  date  of  the  action.   (See  G.S.  136-136.) 

If  the  city  or  county  that  the  federally-aided  highway  traverses  has  not 
adopted  zoning  along  the  660-foot  corridor,  commercial  off-premises  outdoor 
advertising  displays  are  allowed  under  OACA  only  within  unzoned  commercial  or 
industrial  areas.   "Unzoned  commercial  or  industrial  areas"  are  defined 
generally  as  unzoned  areas  (i)  within  which  there  is  located  at  least  one 
structure  devoted  to  a  commercial  or  industrial  activity  or  within  which  such 
an  activity  is  conducted  in  the  absence  of  a  permanent  structure,  or  (ii) 
within  800  feet  of  such  an  activity,  as  measured  linearly  along  each  side  of 
the  highway.   (See  19A  N.C.  Admin.  Code  //2E  .0201  (c)(  1984) ) .   Although  OACA 
permits  commercial  off-premises  signs  in  such  areas  if  the  signs  meet  NCDOT 
standards,  it  is  possible  that  a  city  or  county  without  zoning  may  establish 
and  enforce  sign  standards  more  restrictive  than  NCDOT's  or  prohibit  such 
signs  altogether  in  a  special-purpose  sign  ordinance.   (The  legal  issues  posed 
by  such  a  circumstance  are  discussed  briefly  in  Part  11(B)  below.) 

Since  most  new  off-premises  signs  are  allowed  under  OACA  only  in  zoned  or 
unzoned  commercial  or  industrial  areas,  the  NCDOT  standards  that  apply  to  such 
signs  are  of  some  interest.   The  Federal  Highway  Beautif icat ion  Act,  as 
amended,  does  not  require  states  to  allow  commercial  off-premises  signs  in 
commercial  and  industrial  areas  or  zones  in  order  to  maintain  "effective 
control"  (23  U.S.C.A.  #131 (c) , (d )(Supp.  1986).   If  a  state  chooses  to  do  so, 
however,  standards  for  allowing  signs  in  these  areas  are  subject  to  federal 
approval.   North  Carolina's  approved  rules  include  the  following  standards: 
The  maximum  permissible  area  for  any  such  sign  is  1,200  square  feet,  the 
maximum  height  is  30  feet,  and  the  maximum  length  is  60  feet  (19A  N.C.  Admin. 
Code  //2E  .0203(  l)(a)) .   No  two  sign  structures  on  an  interstate  highway  or 
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federal-aid  "freciway"  may  be  located  less  than  500  feet  apart  ( Id . , 
.0203(2)(b)(i)) ,  or  within  500  feet  of  an  interchange,  intersection  at  grade, 
or  safety  rest  area  ( Id » ,  .0203( 2)(b)( li ) ) .   For  lesser  highways  on  the 
Federal-Aid  Primary  System,  the  required  separation  distance  is  300  feet  (Id., 
.0203( 2)(c) ) .   However,  the  separation  distances  just  described  are  measured 
linearly  along  a  single  side  of  a  highway,  not  radially  so  as  to  include  signs 
on  the  opposite  side  of  the  highway  (Id.,  .0203(2)( f ) )  .   As  a  general  rule, 
signs  which  include  or  are  illuminated  by  flashing,  intermittent,  or  moving 
lights  are  prohibited  (Id.,  .0202( 3)(a)) . 

One  of  the  more  important  issues  in  the  control  of  outdoor  advertising  is 
the  treatment  of  nonconforming  signs.   The  adoption  and  amendment  of  OACA  and 
NCDOT's  rules  and  regulations  have  resulted  in  a  number  of  signs  that  do  not 
conform  to  present  standards.   Ever  since  the  major  substantive  provisions  of 
OACA  first  became  effective  (October  15,  1972),  the  Act  has  authorized,  but 
not  compelled,  NCDOT  to  acquire  the  property  rights  to  signs  made  nonconform- 
ing under  the  Act.   The  acquisition  may  be  made  by  gift,  by  negotiated 
purchase,  or  by  condemnation.   In  order  to  qualify  for  purchase  (and  removal), 
a  prohibited  sign  must  have  been  in  lawful  existence  on  October  15,  1972,  or 
legally  erected  after  that  date.   (See  G.S.  136-129.)   Although  all 
nonconforming  signs  are  eligible  for  purchase  and  removal,  the  purchase  and 
removal  of  certain  classes  of  nonconforming  signs  has  proceeded  more  rapidly 
than  others.   More  particularly,  in  recent  years  the  purchase  and  removal  of 
nonconforming  signs  that  are  located  outside  of  zoned  or  unzoned  commercial  or 
industrial  areas  has  received  higher  priority  from  the  federal  government 
(which  is  authorized  to  share  in  75%  of  the  cost  of  removal)  than 
nonconforming  signs  within  these  areas.   (See  23  U.S.C.  #131  (Supp.  1986)). 

Some  signs  made  nonconforming  under  OACA  may  not  be  removed  at  all. 
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Federal  law  (23  U.S.C.  #1 J 1 (o)( Supp .  1986))  and  the  North  Carolina  statutes 
(G.S.  Ch.  136,  Art.  IIA)  allow  certain  nonconforming  "motorist  services 
directional  signs"  to  be  exempted  from  removal  if  they  existed  on  May  6,  1976, 
provide  "directional  information  about  goods  and  services  in  the  interest  of 
the  traveling  public  in  certain  defined  areas,"  and  their  removal  would  work  a 
"substantial  economic  hardship"  (G.S.  136-140.6).   Individual  exemptions  are 
based  upon  petitions  received  from  local  units  of  government  requesting  the 
exemption. 

II.   SEVERAL  LEGAL  ISSUES 

A.   Compensation,  Amortization,  or  Neither 

Under  present  federal  and  state  law,  most  signs  located  within  the 
protected  federal-aid  highway  corridors  that  are  nonconforming  by  virtue  of 
OACA  may  be  acquired  and  removed  by  the  state.   However,  no  sign  for  which  a 
NCDOT  permit  has  been  Issued  and  remains  unrevoked  may  be  removed  unless  the 
owners  of  interests  in  the  sign  are  paid  "just  compensation."   To  understand 
the  implications  of  the  current  law,  it  is  necessary  to  review  briefly  its 
origins. 

Prior  to  the  enactment  by  Congress  of  the  Highway  Beautif ication  Act  in 
1965,  one  of  the  major  debates  concerned  whether  nonconforming  signs  should  be 
removed  through  the  exercise  of  the  police  power  (through  the  concept  of 
"amortization")  or  the  owners  of  such  signs  should  be  paid  cash  compensation. 
Congress  decided  that  "just  compensation"  should  be  paid.   At  first  there  was 
some  lingering  disagreement  about  whether  "just  compensation"  was  broad  enough 
to  include  the  concept  of  amortization  as  well  as  full  cash  payment.   That 
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issue  was  resolved  in  favor  of  full  cash  compensation.   The  next  question  to 
emerge  concerned  the  signs  to  which  the  "just  compensation"  requirement  was  to 
be  applied.   The  1965  Act  provided  that  just  compensation  had  to  be  paid  for 
nonconforming  signs,  as  variously  defined  (23  U.S.C.  #131(g)( 1966) .   However, 
many  interpretations  of  tnat  subsection  held  that  the  provisions  applied  only 
to  signs  made  nonconforming  by  the  Federal  Highway  Beautif ication  Act  (and  by 
implication,  local  implementing  legislation).   North  Carolina's  Outdoor 
Advertising  Control  Act  authorized  the  purchase  and  condemnation  of 
nonconforming  signs,  but  did  not  authorize  NCDOT  to  rid  federal-aid  corridors 
of  signs  through  amortization.   Subsequent  to  the  adoption  of  the  1965  Act, 
many  local  governments  were  taking  the  opportunity  to  impose  higher  standards 
on  signs  within  the  federal-aid  highway  corridor  than  the  federal  and  state 
legislation  required  and  in  some  cases  were  completely  prohibiting 
"billboards"  in  where  such  signs  were  allowed  under  federal  law.   What's  more, 
local  governments  were  terminating  nonconforming  uses  under  the  police  power 
concept  of  amortization.   Outdoor  advertising  signs  that  conformed  to  federal 
and  state  outdoor  advertising  control  laws  and  thus  could  not  be  removed  under 
those  laws  were  being  removed  by  local  governments  under  zoning  provisions 
that  made  those  same  signs  nonconforming. 

The  amortization  principle  was  recognized  by  North  Carolina  courts  as 
early  as  1975.   In  the  case  of  State  v.  Joyner,  286  N.C.  366,  appeal 
dismissed ,  422  U.S.  1002  (1975),  the  defendant  was  convicted  of  violating  a 
city  zoning  ordinance  provision  which  required  the  owner  of  any  nonconforming 
business  in  a  business  zoning  district  to  <:omply  or  shut  down  within  three 
years.   In  that  decision,  the  North  Carolina  Supreme  Court  held  that  the 
amortization  of  nonconforming  uses  was  valid  under  the  Constitution  if 
reasonable.   Several  years  later,  an  amortization  period  of  three  years  was 
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upheld  as  applied  to  an  oversized  commercial  on-preraises  sign  in  Cumberland 
County  V.  Eastern  Federal  Corp.,  48  N.C.  App.  518,  269  S.E.  2d  672  (1980), 
rev,  den.,  301  N.C.  527  (1980). 

In  reaction  to  the  specter  of  local  governments  eliminating  federal-aid 
highway  corridor  signs  that  complied  with  federal  law,  subsection  131(g)  was 
amended  in  1975  to  provide  that  "(j)ust  compensation  shall  be  paid  upon  the 
removal  of  any  outdoor  advertising  sign,  display,  or  device  lawfully  erected 
under  state  law."   This  amendment  did  not  end  the  confusion.   It  was  amenable 
to  the  interpretation  that  the  state  law  referred  to  (under  which  the  outdoor 
advertising  was  lawfully  erected,  became  nonconforming,  and  became  subject  to 
removal)  was  a  state  outdoor  advertising  control  law  (like  North  Carolina's) 
that  had  been  adopted  pursuant  to  federal  law.   Thus,  it  could  be  argued  that 
the  federal  law  still  did  not  necessarily  the  elimination  of  nonconforming 
signs  under  zoning. 

In  1978  Congress  tried  again  and  extended  subsection  131 (g)  to  extend  the 
just  compensation  requirement  to  signs  lawfully  erected  under  state  law  "and 
not  permitted  under  subsection  (c)  of  this  section,  whether  or  not  removed 
pursuant  to  or  because  of  this  section"  (23  U.S.C.  #131(g)(Supp.l979)) . 
(Underlining  added.)   However,  a  number  of  the  states  whose  programs  for 
maintaining  "effective  control"  of  outdoor  advertising  had  already  been 
certified  by  the  federal  government  (like  North  Carolina)  were  reluctant  to 
adopt  appropriate  state  legislation  to  block  the  use  by  local  governments  of 
their  power  to  amortize  signs  within  the  federally-regulated  corridor.   Some 
states  were  slow  to  make  corresponding  changes  in  state  law.   Here  in  North 
Carolina,  the  N.C.  Court  of  Appeals  in  Givens  v.  Town  of  Nags  Head,  58  N.C. 
App.  697,  cert,  den.  307  N.C.  127  (1982),  held  that  the  town  was  authorized  to 
amortize,  and  did  in  fact  amortize  (over  five  and  a  half  years),  a  number  of 
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federaL-aid  highway  corridor  cominorcial  off-premises  signs  located  in  the 
town's  commercial  and  industrial  zoning  districts  that  met  NCDOT  standards, 
but  not  those  of  Nags  Head.   Although  Congress  may  have  intended  signs  such  as 
those  in  Nags  Head  to  become  subject  to  the  1978  amendments  to  subsection 
131(g)  because  they  were  lawfully  erected  under  state  law,  the  court  ruled 
that  the  North  Carolina  General  Assembly  had  not  incorporated  this  change  into 
OACA.   As  a  result,  the  signs  In  the  Givens  case  were  illegal  since  the 
amortization  period  had  expired,  and  they  were  due  no  compensation. 

In  1982,  the  North  Carolina  General  Assembly  adopted  G.S.  136-131.1.  at 
least  in  part  so  that  North  Carolina's  program  of  "effective  control"  and  its 
share  of  federal  highway  funds  would  not  be  jeopardized.   This  statute, 
entitled  "Just  compensation  required  for  the  removal  of  billboards  on  federal- 
aid  primary  highways  by  local  authorities,"  provides  as  follows: 

No  municipality,  county,  local  or  regional  zoning  authority,  or  other 
political  subdivision,  shall,  without  the  payment  of  just  compensation  in 
accordance  with  the  provisions  that  are  applicable  to  the  Department  of 
Transportation  as  provided  In  paragraphs  2,  3,  and  4  of  G.S.  136-131, 
remove  or  cause  to  be  removed  any  outdoor  advertising  adjacent  to  a 
highway  on  the  National  System  of  Interstate  and  Defense  Highways  or  a 
highway  on  the  Federal-aid  Primary  Highv/ay  System  for  which  there  is  a 
valid  permit  issued  by  the  Department  of  Transportation  pursuant  to  the 
provisions  of  Article  11  of  Chapter  136  of  the  General  Statutes  and 
regulations  promulgated  pursuant  thereto. 
This  statute  indicates  that  if  a  local  government,  by  raeans  of  a  zoning  or 
special-purpose  sign  ordinance,  enforces  provisions  calling  for  the  removal  of 
a  federal-aid  highway  corridor  sign  that  is  subject  to  a  valid  NCDOT  permit, 
just  compensation  must  be  paid.   Its  effect  is  to  prohibit  local  amortization 
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of  DOT-perraitted  signs  located  within  the  federal  corridor.   The  statute 
provides  a  clear  indication  that  local  sign  requirements  are  often  more 
restrictive  than  those  of  the  state  or  federal  government. 

Consider  the  scope  of  the  statute.   First,  if  a  sign  complies  with  both 
state  and  local  regulations,  the  concept  of  amortization  is  inapplicable  and 
G.S.  136-131.1  does  not  come  into  play.   Similarly,  the  statute  is 
inapplicable  if  a  sign  complies  with  local  regulations  but  is  nonconforming 
with  respect  to  state  regulations.   In  such  a  case,  the  local  unit  has  no 
reason  to  try  to  amortize  the  sign  and  NCDOT  has  no  power  to  do  so. 

G.S.  136-131.1  does  apply  if  a  sign  is  nonconforming  under  a  local 
ordinance  but  complies  with  and  is  subject  to  a  permit  under  state 
regulations.   In  such  an  instance  NCDOT  has  no  reason  to  amortize  the  sign 
since  it  complies  with  its  own  standards.   A  local  government  may,  however, 
wish  to  amortize  the  nonconformity.   The  statute  effectively  prevents  a  local 
government  from  doing  so  without  payment  of  compensation. 

Finally,  if  a  sign  is  legally  nonconforming  under  both  state  and  local 
regulations,  the  statute  again  applies.   In  such  a  case,  NCDOT  may  use  its 
authority  under  another  statute  (G.S.  136-121)  to  acquire  the  sign,  and  may  do 
so  forcibly  through  condemnation,  so  long  as  it  pays  just  compensation.   In 
contrast,  it  is  unclear  whether  a  local  unit  may  acquire  such  a  sign  or  have 
it  removed.   What  is  clear,  however,  is  that  under  no  circumstances  may  a 
local  unit  do  so  without  providing  payment. 

Unfortunately,  G.S.  136-131.1  leaves  several  important  questions 
unanswered.   First,  consider  how  the  statute  applies  to  illegal  signs,  a  not 
insignificant  category  of  signs  along  some  highway  corridors.   The  prohibition 
against  local  government  amortization  applies  to  all  DOT-permitted  signs 
within  the  federal  corridor.   Since  DOT  issues  permits  for  nonconforming  signs 
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as  well  as  conforming  signs,  the  statute  applies  to  all  signs  recognized  by 
permit  as  being  legally  valid.   The  prohibition  does  not  apply  to  signs  that 
are  illegal  under  state  law  and  DOT  regulations.   No  compensation  apparently 
need  be  paid  for  such  signs.   G.S.  136-134  provides  NCDOT  with  enforcement 
powers.   What  is  troublesome  is  that  G.S.  136-131.1  does  not  seem  to 
contemplate  the  possibility  that  a  NCDOT  outdoor  advertising  permit  may  be 
issued  for  a  sign  that  is  legal  under  state  law,  but  illegal  under  a  local 
ordinance.   G.S.  136-131.1  may  be  read  to  cast  doubt  upon  the  power  of  a  local 
unit  to  initiate  proceedings  to  remove  a  NCDOT-permitted  sign  that  is  illegal 
under  local  law  without  compensating  the  owner.   If  a  local  unit  does  not 
enjoy  this  power,  this  result  seems  clearly  inconsistent  with  local  sign 
jurisdiction  within  the  corridor. 

A  second  and  equally  important  question  is  whether  G.S.  136-131.1  really 
does  authorize  a  local  unit  of  government  to  purchase  signs  that  are 
nonconforming  under  a  local  ordinance.   G.S.  136-131.1  apparently  prohibits  a 
local  unit  from  amortizing  a  sign  that  is  nonconforming  under  local 
regulations,  but  recognized  by  NCDOT.   But  it  is  not  clear  that  this  statute 
alone  provides  adequate  authorization  for  local  governments  to  remove  or 
terminate  such  signs  or  to  purchase  the  interests  in  nonconforming  interests 
in  signs,  even  if  they  provide  "just  compensation"  when  they  do.   G.S.  136- 
131.1  is  a  bit  deceiving  in  this  regard.   G.S.  136-131.1  does  not  state 
clearly  who  must  pay  "just  compensation"  if  a  NCDOT-permitted  sign  is 
removed.   Of  course,  if  the  signs  are  nonconforming  under  state  law,  then 
NCDOT  is  clearly  authorized  by  G.S.  136-131  to  acquire  such  signs  by  voluntary 
purchase  or  by  condemnation.   Whether  a  local  unit  has  this  power  of 
acquisition  if  the  sign  is  also  nonconforming  under  a  local  ordinance  or  if 
the  sign  is  made  nonconforming  only  by  local  ordinance  is  not  directly 
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addressed.   True,  the  statute  seems  to  assume  that  local  governments  may 
exercise  this  power.   It  does  refer  to  "payment  of  just  compensation  in 
accordance  with  the  provisions  that  are  applicable  to  the  Department  of 
Transportation  as  provided  in  paragraphs  2,  3,  or  4  of  G.S.  136-131." 
Paragraphs  2,  3 >  and  4  of  G.S.  136-131  provide  formulae  for  the  determination 
of  "Just  compensation"  in  "any  acquisition,  purchase,  or  condemnation"  carried 
out  by  NCDOT.   But  they  do  not  directly  authorize  cities  and  counties  to 
exercise  the  power  of  eminent  domain  or  condemnation  for  this  purpose. 

The  language  of  G.S.  136-131.1  and  136-131  might  be  easier  to  construe  as 
permitting  local  acquisition  of  nonconforming  signs  in  the  OACA  corridor  if 
there  was  other  local  government  authority  to  support  such  a  proposition. 
However,  the  authority  for  local  governments  to  acquire  voluntarily  and 
dispose  of  interests  in  nonconforming  signs  does  not  appear  to  derive  from 
other  statutes  either.   The  state  enabling  legislation  that  authorizes  local 
governments  to  adopt  zoning  ordinances  and  ordinances  under  their  general 
ordinance-making  power  offers  no  support  for  the  proposition  that  a  local 
government  has  implied  power  to  acquire  nonconforming  uses  simply  because  they 
are  nonconforming.   Likewise,  the  authority  of  cities  and  counties  to  abate 
public  health  nuisances  (cities:   G.S.  160A-193;  counties:   G.S.  153A-140) 
offers  no  direct  authority.   For  that  matter,  nuisance  law  holds  that  no 
compensation  need  be  paid  for  the  abatement  of  a  public  nuisance.   Simply 
classifying  nonconforming  uses  as  nuisances  per  se  is  unlikely  to  serve  as  an 
effective  way  to  circumvent  the  compensation  requirements  of  G.S.  136-131.1. 
A  third  possible  source  of  authority  might  derive  from  the  power  of  cities  and 
counties  to  acquire  property  to  preserve  open  space  (G.S.  160A,  Art.  19,  Part 
4,  applicable  to  both  cities  and  counties).   G.S.  160A-402  authorizes  local 
units  to  acquire  interests  in  real  property  "so  as  to  acquire,  maintain, 


D-15 

improve,  protect.  Limit  the  future  use  of,  or  otherwise  conserve  open  spaces 
and  areas."   The  terms  "open  space"  or  "open  area"  are  defined  to  include  any 
space  or  area  (i)  characterized  by  great  natural  scenic  beauty  or  (ii)  whose 
existing  openness,  natural  condition,  or  present  state  of  use,  if  retained, 
would  enhance  the  present  or  potential  value  of  abutting  or  surrounding  urban 
development,  or  would  maintain  or  enhance  the  conservation  of  natural  or 
scenic  resources"  (G.S.  160A-407 (a) ) .   These  statutes  seem  to  imply  that  only 
property  that  itself  qualifies,  as  "open  space"  or  "open  area"  may  be 
purchased.   Furthermore,  this  authority  appears  to  depend  on  the  context  of 
the  area  in  which  the  purchase  is  to  be  made.   It  might  be  difficult  for  a 
local  government  to  justify  the  purchase  of  nonconforming  signs  in  a  less- 
than-scenic  area  already  dominated  by  unattractiveness.   A  further 
disadvantage  of  using  this  authority  is  that  it  does  not  explicitly  allow  for 
the  use  of  the  power  of  condemnation  in  acquiring  property  interests  for  open 
space  purposes.   (See  G.S.  160A-403.) 

The  absence  of  supplemental  authority  permitting  local  unit  to  acquire 
nonconforming  signs  is  particularly  Important  if  condemnation  or  eminent 
domain  is  proposed.   Chapter  40A  of  the  General  Statutes,  the  legislation 
authorizing  and  providing  the  procedures  for  the  exercise  of  eminent  domain  or 
condemnation  by  local  governments,  provides  no  basis  for  the  condemnation  of 
nonconforming  signs  by  local  governments.   No  other  provision  of  G.S.  Chapters 
160A  or  153A  does  either.   Normally,  courts  will  not  imply  the  grant  of  the 
power  of  eminent  domain.   G.S.  136-131.1  does  not  appear  to  provide  the 
specific  grant  of  authority  required. 

In  summary,  then,  did  the  drafters  intend  for  G.S.  136-131.1  to  authorize 
local  units  of  government  to  acquire  nonconforming  signs  within  the  OACA 
corridor,  either  by  voluntary  purchase  or  by  condemnation  or  eminent  domain? 
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If  their  Intention  was  to  provide  local  governments  with  that  power,  they  may 
not  have  been  successful.   G.S.  136-131.1  fails  to  provide  a  clear  and 
completge  authorization  for  cities  and  counties  to  acquire,  purchase 
voluntarily,  or  condemn  the  interests  in  NCDOT-permitted  signs  or  to  dispose 
of  them.   The  statute's  primary  purpose  appears  simply  to  be  to  withdraw  local 
government  power  to  amortize  NCDOT-permitted  signs  made  nonconforming  by  local 
ordinance  as  that  power  of  authorization  is  normally  understood. 

For  these  reasons,  the  owners  of  interests  in  a  federal-aid  highway 
corridor  sign  that  is  made  nonconforming  by  local  ordinance  are  unlikely  to  be 
paid  just  compensation  by  anyone.   The  North  Carolina  Department  of 
Transportation  is  unauthorized  to  acquire  signs  that  conform  to  its  rules,  and 
local  governments  lack  clear  authority  to  acquire  signs  for  any  purpose, 
whether  nonconforming  or  not.   As  a  result,  these  signs  are  not  likely  to  be 
removed  by  any  unit  of  government,  and  no  just  compensation  or  monetary  award 
is  likely  to  be  paid. 

If  it  is  the  sense  of  the  General  Assembly  that  local  units  of  government 
should  be  authorized  to  acquire  signs  made  nonconforming  by  local  ordinance, 
particularly  by  condemnation,  and  dispose  of  those  interests,  or  to  provide  a 
monetary  award  for  the  removal  of  a  sign,  then  additional  enabling  legislation 
appears  to  be  needed. 

B.   Local  Ordinance  Standards  for  Proposed  Signs 


One  question  that  has  never  been  directly  addressed  in  the  North  Carolina 
Outdoor  Advertising  Control  Act  or  in  NCDOT  regulations  is  whether  local 
ordinance  provisions  may  set  higher  standards  for  new  outdoor  advertising 
displays  than  those  set  by  the  state  and  may  prohibit  such  displays  in  areas 
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where  they  are  allowed  under  state  law.   The  answer  to  this  question  appears 
to  be  in  the  affirmative  if  the  provision  is  included  in  a  zoning  ordinance. 
The  answer  is  less  clear  if  the  provision  is  included  in  a  sign  ordinance 
adopted  under  a  local  unit's  general  ordinance-making  power. 

The  Givens  case  (cited  above)  appears  to  have  laid  to  rest  many  of  the 
doubts  that  existed  prior  to  it  about  the  authority  of  local  government  to 
establish  more  restrictive  standards  for  signs  within  the  federal-aid  highway 
corridors  than  those  established  by  the  state.   In  that  case,  the  Nags  Head 
zoning  ordinance  that  was  upheld  prohibited  all  new  off-premises  signs  from 
locating  anywhere  in  town.   Under  OACA  and  NCUOT  regulations,  such  signs  would 
have  been  allowed  in  the  town's  commercial  and  industrial  zoning  districts,  if 
they  met  various  spacing  and  size  standards.   In  finding  that  the  state  had 
not  intended  to  preempt  the  application  of  zoning  regulations  to  outdoor 
advertising,  the  court  pointed  to  G.S.  160A-390  (counties:  G.S.  153A-346) 
which  provides  in  part: 

When  regulations  made  under  this  Part  require  a  greater  width  or  size  of 
yards  or  courts,  or  require  a  lower  height  of  a  building  or  fewer  number 
of  stories,  or  require  a  greater  percentage  of  a  lot  to  be  left 
unoccupied,  or  impose  other  higher  standards  than  are  required  in  any 
other  statute  or  local  ordinance  or  regulation,  regulations  made  under 
authority  of  this  Part  shall  govern.   (Underlining  added.) 
Arguably,  this  direction  could  be  superseded  only  by  a  clear  declaration  in 
other  legislation  indicating  the  contrary.   The  Outdoor  Advertising  Control 
Act  does  not  provide  such  a  declaration. 

Although  the  Givens  case  was  decided  before  the  adoption  of  G.S.  136- 
131.1  (discussed  above),  that  statute  is  consistent  with  the  conclusion  that 
the  General  Assembly  in  adopting  OACA  did  not  intend  to  preempt  zoning 
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regulations  that  imposed  more  strict  standards.   G.S.  136-131.1  effectively 
withdraws  the  legal  authority  of  local  governments  to  amortize  existing  signs 
made  nonconforming  by  zoning  regulations,  but  the  statute  provides  no  evidence 
of  an  intent  to  extend  that  preemption  to  regulations  governing  new  signs. 
Such  a  result  is  not  inconsistent  with  federal  law.   The  Federal 
Beautif ication  Act,  as  amended,  (23  U.S.C.  #131  (k.)(Supp.  1986)),  provides  that 
"(s)ubject  to  compliance  with  (the  just  compensation  requirements),  nothing  in 
this  section  shall  prohibit  a  State  from  establishing  standards  imposing 
stricter  limitations  with  respect  to  signs,  displays,  and  devices  on  the 
Federal-aid  highway  systems  than  those  established  under  this  section." 
Obviously  this  provision  authorizes  more  restrictive  requirements  imposed  by 
state  or  local  governments,  but  does  not  compel  them. 

One  rather  confusing  provision  on  this  point  is  found  in  NCDOT 
regulations.   It  apparently  provides  for  a  certification  process  by  which 
local  governments  may  assume  the  responsibility  for  issuing  those  sign  permits 
that  would  otherwise  be  issued  by  the  state  (19A  N.C.  Admin.  Code  #2E  .0204 
(1984)).   The  regulation  is  not  clearly  authorized  by  any  OACA  provision. 
However,  NCDOT  does  not  interpret  it  to  suggest,  nor  apparently  was  it 
intended  to  suggest,  that  the  certification  process  serves  as  the  sole  means 
by  which  local  governments  are  entitled  to  establish  and  enforce  standards 
applicable  to  proposed  signs  that  are  more  restrictive  than  those  of  the 
state. 

In  summary,  zoning  provisions  that  establish  standards  for  signs  proposed 
for  the  OACA  corridor  that  are  more  restrictive  than  those  found  in  OACA  and 
NCDOT  regulations  appear  to  be  legally  permissible  and  enforceable. 

If,  instead,  however,  the  higher  standard  appears  in  a  city  or  county 
sign  ordinance  adopted  pursuant  to  a  local  unit's  general  ordinance -making 
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power,  its  validity  is  Less  certain.   The  support  provided  by  G.S.  160A-390 
and  153A-345  is  lacking  since  the  "preemption"  provisions  of  these  zoning 
statutes  do  not  apply  to  standards  in  ordinances  adopted  under  the  general 
ordinance-making  power.   Similarly,  the  fact  that  OACA  and  NCDOT  regulations 
are  specifically  tied  to  commercial  and  industrial  zoning  districts 
established  by  local  government  may  suggest  that  regulations  adopted  under 
other  authority  are  more  vulnerable  to  preemption  by  the  state  outdoor 
advertising  control  program.   Furthermore,  the  geographically  comprehensive 
nature  of  zoning,  and  the  fact  that  it  applies  to  virtually  all  uses  of  land 
may  make  a  zoning  standard  more  capable  of  withstanding  a  preemption  claim 
than  any  ordinary  local  ordinance.   In  this  regard,  a  county  sign  ordinance 
that  purported  to  regulate  only  signs  in  the  same  federal-aid  highway  corridor 
that  is  subject  to  OACA,  and  did  not  apply  to  signs  located  elsewhere  in  the 
county  might  highlight  the  preemption  question. 

Nevertheless,  the  preemption  of  a  local  ordinance  will  not  be  casually 
inferred.   G.S.  160A-1 74( b)( 5)  and  1 5JA-121 (b)(5)  both  provide  that  a  local 
ordinance  is  prempted  when  an  ordinance  purports  to  "regulate  a  field  for 
which  a  State  or  federal  statute  clearly  showed  a  legislative  intent  to 
provide  a  complete  and  integrated  regulatory  scheme  to  the  exclusion  of  local 
regulation."   Subsections  i74(b)  and  121(b)  declare  that  "(t)he  fact  that  a 
State  or  federal  law,  standing  alone,  makes  a  given  act,  omission,  or 
condition  unlawful  shall  not  preclude  .  .  .  ordinances  requiring  a  higher 
standard  of  conduct  or  condition."   The  Outdoor  Advertising  Control  Act 
provides  little  evidence  of  its  legal  interplay  with  local  sign  regulations. 
However,  the  very  specific,  but  limited  preemption  of  any  local  regulation 
that  would  eliminate  existing  nonconforming  signs  through  amortization  that  is 
provided  by  G.S.  136-131.1  and  the  silence  of  the  statute  with  respect  to 
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standards  governing  new  signs  suggests  that  local  regulations  governing  new 
signs  are  not  subject  to  such  preemption.   Such  regulations  may  be  valid  even 
though  they  establish  higher  standards  than  required  under  state  law. 

In  any  case  this  relationship  between  state  power  governing  federal- 
corridor  outdoor  advertising  and  local  control  over  new  signs  in  the  same 
corridor  is  not  as  clear  from  the  legislation  as  it  should  be.   Clarifying 
legislation  on  this  topic  may  be  appropriate. 


,     >  APPENDIX      E 

•  AGREEMENT 

FOR  CARRYING  OUT  NATIONAL  POLICY  RELATIVE  TO  CONTROL  OF 
OUTDOOR  A.DVERTISING  IN  AREAS  ADJACENT  TO  THE  NATIONAL  SYSTEM 
OF  INTERSTATE  AND  DEFENSE  HIGHWAYS  AND  THE  FEDERAL-AID  PRIMARY 
SYSTEM 

THIS  AGREEMENT  made  and  entered  into  by  and  between  the  United  States  of 
America  represented  by  the  Secretary  of  Transportation  acting  by  and  through  the 
Federal  Highway  Administrator,  hereinafter  referred  to  as  the  "Administrator, " 
and  the  State  of  North  Carolina,  represented  by  the  State  Highway  Commission  acting 
by  and  through  its  Chaiirman,  hereinafter  referred  to  as  the  "State". 

E11NES_S_ETH: 
WHEREAS,  Congress  has  declared  that  Outdoor  Advertising  in  areas 
adjacent  to  the  Interstate  and  Federal-aid  primary  systems  should  be  con- 
trolled in  order  to  protect  the  public  investment  in  such  highways,  to 
promote  the  safety  and  recreational  value  of  public  travel  and  to  preserve 
natural  beauty;  and 

WHEREAS,  Section  131(d)  of  Title  23,  United  States  Code,  authorizes 
the  Secretary  of  Transportation  to  enter  into  agreements  with  the  several 
States  to  determine  the  size,  lighting,  and  spacing  of  signs,  displays, 
and  devices,  consistent  with  customary  use,  which  may  be  erected  and 
maintained  within  660  feet  of  the  nearest  edge  of  the  right-of-way  within 
areas  adjacent  to  the  Interstate  and  Federal-aid  Primary  Systems  which  are 
zoned  industrial  or  commercial  under  authority  of  State  law  or  in  unzoned 
conrmercial  or  industrial  areas,  also  to  be  determined  by  agreement;  and 

V/HEREAS,  the  purpose  of  said  agreement  is  to  promote  the  reason- 
able, orderly,  and  effective  display  of  outdoor  advertising  while  remaining 
conoistent  with  the  national  policy  to  protect  the  public  investment  in 
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the  Interstate  and  Federal-aid  primary  highways,  to  promote  the  safety  and 
recreational  value  of  public  travel  and  to  preserve  natural  beauty;  and 

WHEREAS,  Section  131(b)  of  Title  23,  United  States  Code,  pro- 
vides that  Federal-aid  highway  funds  apportioned  on  or  after  January  1, 
1968,  to  any  State  which  the  Secretary  determined  has  not  made  provision 
for  effective  control  of  the  erection  end  maintenance  along  the  Interstate 
System  and  tne  primary  system  of  outdoor  advertising  signs,  displays,  and 
devices  which  are  within  six  hundred  and  sixty  feet  of  the  nearest  edge 
of  the  right-of-way  and  visible  from  the  main  traveled  way  of  the  system, 
shall  be  reduced  by  amounts  equal  to  10  per  centum  of  the  amounts  which 
would  otherwise  be  apportioned  to  such  State  under  Section  104  of  Title  23, 
United  Stateo  Code,  until  such  time  as  such  State  shall  provide  for  such 
effective  control;  and 

WHEREAS,  the  State  of  Nortli  Carolina  desires  to  implement  and 
carry  out  the  provisions  of  Section  131  of  Title  23,  United  States  Cede, 
and  the  national  policy  in  order  to  remain  eligible  to  receive  the  full 
amount  of  all  Federal-aid  highway  funds  to  be  apportioned  to  such  State 
on  or  after  January  1,  1968,  under  Section  104  of  Title  23,  United  States 
Code. 

NOW,  THEREFORE,  the  parties  hereto  do  mutually  agree  as  follows: 

Section  I.   Definitions 

!♦    Commercial  or  industrial  activities  for  purposes  of 
unzoned  cominercial  or  industrial  areas  means  those 
activities  generally  recognized  as  commercial  or 
industrial  by  zoning  authorities  in  this  State,  except 
that  none  of  the  following  activities  shall  be  con- 
sidered commercial  or  industrial: 

(a)  Outdoor  advertijing  structures. 

(b)  Agricultural,  forestry,  ranching,  grazing,  farming, 
and  related  activities,  Including,  but  not  limited 
to,  wayside  fresh  produce  stands. 

(c)  Transient  or  temporary  activities. 

(d)  Activities  not  visible  from  the  main  traveled  way. 
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(e)  Activities  more  than  660  feet  from  the  nearest  edge 
of  the  right-of-way. 

(f)  Activities  conducted  in  a  building  principally  used 
as  a  residence. 

(g)  Railroad  tracks  and  minor  sidings. 

2.  Zoned  commercial  Or  industrial  areas  mean  those  areas 
which  are  zoned  for  business,  industry,  commerce,  or 
trade  pursuant  to  a  State  or  local  zoning  ordinance  or 
regulation. 

3.  Unzoned  commercial  or  industrial  areas  mean  those  areas 
which  are  not  zoned  by  State  or  local  law,  regulation, 
or  ordinance,  and  on  v/hich  there  is  located  one  or  more 
permanent  structures  devoted  to  a  commercial  or  indus- 
trial activity  or  on  which  a  commercial  or  industrial 
activity  is  actually  conducted,  whether  or  not  a  per- 
manent structure  is  located  thereon,  and  the  area  along 
the  highway  extending  outward  800  feet  from  and  beyond 
the  edge  of  such  activity.   Each  side  of  the  highway 
will  be  considered  separately  in  applying  this 
definition. 

All  measurements  shall  be  from  the  outer  edgCvS  of  the 
regularly  used  buildings,  parking  lots,  storage  or 
processing  and  landscaped  areas  of  the  commercial  or 
industrial  activities,  not  from  the  property  line  of  the. 
activities,  and  shall  be  along  or  parallel  to  the  edge 
or  pavement  of  the  highway. 

A.    National  System  of  Interstate  and  Defense  Highways  and 
Interstate  System  moans  the  system  presently  defined  in 
and  designated  pursuant  to  subsection  (d)  of  Section 
103  of  Title  23,  United  States  Code. 

5.  Federal-liid  primary  highv/ay  means  any  highway  within 
that  portion  of  the  State  highway  system  as  designated, 
or  as  may  hereafter  be  so  designated  by  the  State,  which 
has  been  approved  by  the  Secretary  of  Transportation 
pursuant  to  subsection  (b)  of  Section  103  of  Title  23, 
United  States  Code. 

6.  Traveled  way  means  the  portion  of  a  roadway  for  the 
movement  of  vehicles,  exclusive  of  shoulders. 

7.  Main-traveled  way  means  the  traveled  way  of  a  highv/ay 
on  which  through  traffic  is  carried.   In  the  case  of 
a  divided  highway,  the  traveled  way  of  each  of  the 
separated  roadways  for  traffic  in  opposite  directions 
is  a  main-traveled  way.   It  does  not  Include  such 
facilities  as  frontage  roads,  turning  roadways,  or 
parking  areas. 

8>    Sign  means  any  outdooy  sign,  display,  device,  figure, 
painting,  drawing,  message,  placaro,  noster,  billboard, 
or  other  thing  which  is  designed,  intruded,  or  used  to 
advertise  or  inform,  any  part  of  the  advertising  or 
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information  contents  of  which  is  visible  from  any  part 
of  the  main- traveled  way  of  the  Interstate  or  Federal- 
•  aid  primary  highway  system. 

9.  Erect  means  to  construct,  build,  raise,  assemble,  place,  . 
affix,  attach,  create,  paint,  draw,  or  in  any  other  way 
bring  into  being  or  establish,  but  it  shall  not  include 
any  of  the  foregoing  activities  when  performed  as  an 
incident  to  the  change  of  advertising  message  or  normal 
maintenance  or  repair  of  a  sign  structure. 

10.  Maintain  means  to  allow  to  exist. 

11.  Safety  rest  area  means  an  area  or  site  established  and 
maintained  within  or  adjacent  to  the  highway  right-of- 
way  by  or  under  public  supervision  or  control,  for  the 
convenience  of  the  traveling  public. 

12.  Visible  neans  that  the  advertising  copy  or  informative 
contents  are  capable  of  being  seen  without  visual  aid 
by  a  person  of  normal  visual  acuity. 

Sectlcn  11^.  Scope  of  Agreement 

This  agreement  shall  apply  to  all  zoned  and  unzoned  cor,iaiercial  and 
iudus trial  areas  within  660  feet  of  the  nearest  edge  of  the  right-of-way  of 
all  pcrcions  of  the  Interstate  and  Foderal-aid  Primary  Systems  within  the 
SCatfj  of  Morth  Carolina  in  which  outdoor  advertising  signs  may  be  visible 
from  the  raain-traveled  way  of  either  or  both  of  said  systems. 
Section  III.  State  Control 

(a)  The  State  hereby  agrees  that  in  all  areas  within  the  scope  of 
this  agreement,  the  State  shall  effectively  control,  or  cause  to  be  con- 
trol] ed,  the  erection  and  maintenance  of  outdoor  advertising  signs,  displays, 
aiid  devices  erected  subsequent  to  the  effective  date  of  this  agreement  other 
than  these  advertising  the  sale  or  lease  of  the  property  on  which  they  are 
located,  or  activities  conducted  thereon.   Except  as  herein  provided  in  sub- 
section (b)  ,  the  following  criteria  shall  apply  to  the  erection  and  maintenance 
of  such  outdoor  advertising  signs,  displays  and  devices  in  all  zoned  and  unzoaad 
coujmercial  and  industrial  areas: 

(I)   SIZE  OF  SigvlS 

a.   The  maximum  area  for  any  one  sign  shall  be  1,200 
square  feet  with  a  naxlmum  height  of  30  feet  and 
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maximum  length  of  60  feet,  inclusive  of  any 
border  and  trim  but  excluding  the  base  or  apron, 
supports,  and  other  structural  members. 

b.  The  area  shall  be  measured  by  the  smallest  square, 
rectangle,  triangle,  circle,  or  combination  thereof 
which  will  encompass  the  entire  sign. 

c.  The  maximum  size  limitations  shall  apply  to  each 
side  of  a  sign  structure;  and  signs  may  be  placed 
back- to-back,  eide-by-slde,  or  in  V-type  con- 
struction with  not  more  than  two  displays  to  each 
facing,  and  such  sign  structure  shall  be  consider- 
ed as  one  sign. 

(2)   SPACING  OF  SIGNS 

a.  Interstate  and  Federal-aid  Primary  Highways. 

Signs  may  not  be  located  in  such  a  manner  as 
to  obscure,  or  otherwise  physically  interfere 
with  the  effectiveness  of  an  official  traffic 
sign,  signal,  or  device,  obstruct  or  physical- 
ly interfere  with  the  driver's  view  of  approach- 
ing, merging,  or  intersecting  traffic. 

b.  Interstate  Highways  and  Freeways  on  the  Federal- 
aid  Primary  System. 

1.  No  two  structures  shall  be  spaced  less  than 
500  feet  apart. 

2.  Outside  of  incorporated  towns  and  cities,  no 
structure  may  be  located  adjacent  to  or  within 
500  feet  of  an  interchange,  intersection  at 
grade,  or   safety  rest  area.   Said  500  feet  to 
be  measured  along  the  Interstate  or  freeway 
from  the  beginning  or  ending  of  pavement 
widening  at  the  exit  from  or  entrance  to  the 
main- traveled  way. 

c.  Non-freeway  Federal-aid  Primary  Highways. 

1.  Outside  of  incorporated  towns  and  cities  - 
no  tuo   structures  shall  be  spaced  less  than 
300  feet  apart. 

towns 

2.  Within  incorporated /iXiOQcac^iX^  and  cities  - 
no  two  structures  shall  be  spaced  less  than 

100  feet  apart. 

d.  The  above  spacing-between-structures  provisions 
do  not  apply  to  structures  separated  by  buildings 
or  other  obstructions  in  such  a  manner  that  only 
one  sign  facing  located  within  the  above  spacing 
dlfltancea  la  visible  from  the  highway  at  any  one 
time. 
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e.   Explanatory  Notes. 

*  1.    Official  and  "on-premise"  signs,  as  defined 

in  Section  131(c)  of  Title  23,  United  States 
Code,  and  structures  that  are  not  lawfully 
maintained  shall  not  be  counted  nor  shall 
measurements  be  made  from  them  for  purposes 
of  determining  compliance  with  spacing  require- 
ments. 

2.   The  minimum  distance  between  structures  shall 
be  measured  along  the  nearest  edge  of  the 
pavement  between  points  directly  opposite 
the  signs  along  each  side  of  the  highway  and 
shall  apply  only  to  structures  located  on  the 
same  side  of  the  highway. 

(3)   LIGHTING  OF  SIGNS.  KESTRICTIONS 

&,        Signs  which  contain,  include,  or  are  illuminated 
by  any  flashing,  intermittent,  or  moving  light  or 
lights  are  prohibited,  except  those  giving  public 
service  information  such  as  time,  date  temperature, 
weather,  or  similar  information. 

b»    Signs  which  nrc  not  effectively  shloldod  as  to 

prevent  beams  or  rnys  of  lij;ht  from  bcLng  directed       -^ 
at  any  portion  of  the  traveled  ways  of  the  Inter- 
state or  Federal-aid  primary  highway  and  which 
are  of  such  intensity  or  brilliance  as  to  cause 
glare  or  to  impair  the  vision  of  the  driver  of  any 
motor  vehicle ,  oi*  which  otherwise  interfere  with 
any  driver's  operation  of  a  ii\otor  vehicle  are 
prohibited. 

c.  No  sign  shall  be  so  illuminated  that  it  inter- 
feres with  the  effectiveness  of,  or  obscures  an 
official  traffic  sign,  device,  or  signal.         \. 

d.  All  such  lighting  shall  be  subject  to  any  other 
provisions  relating  to  lighting  or  signs  presently 
applicable  to  all  highways  under  the  jurisdiction 
of  tha  State» 

(b)   When  local  zoning  authorities  have  established  effective  control 

within  zoned  commercial  and  industrial  areas,  through  regulations  or  ordinances 

with  respect  to  size,  lighting,  and  spacing  of  outdoor  advertising  signs 

consistent  with  the  intent  of  the  Highway  Beautification  Act  of  1965  and  with 

customary  use,  the  State  may  notify  the  Administrator  of  such  effective 

control.   After  notification  to  the  Administrator  of  effective  control  by 

the  local  zoning  authority,  the  size,  lighting,  and  spacing  requirements  set 

forth  in  subsection  (a)  will  not  apply  to  those  areas. 
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Section  IV.   Interpretation 

The  provisions  contained  herein  shall  constitute  the  standards  for 
effective  control  of  signs,  displays,  and  devices  within  the  scope  of  this 
agreement. 

The  provisions  contained  herein  pertaining  to  the  size,  lighting, 
and  spacing  of  outdoor  advertising  signs  permitted  in  zoned  and  unzoned  com- 
mercial and  Industrial  areas  shall  apply  only  to  those  signs  erected  sub- 
sequent to  the  effective  date  of  this  agreement  except  for  those  signs 
erected  within  six  months  after  the  effective  date  of  this  agreement  in 
zoned  or  unzoned  commercial  or  Industrial  areas  on  land  leased  prior  to 
such  effective  duto,  provided  that  q  copy  of  such  lease  be  filed  with  the 
State  Kigh;/ay  Department  within  30  days  following  such  effective  date. 

In  the  event  the  provisions  of  the  Highway  Beautification  Act  of 
1965  are  amended  by  subsequent  action  of  Congress  or  the  State  legislation 
is  amended,  the  parties  reserve  the  rights  to  re-negotiate  this  agreement 
or  to  modify  it  to  conform  with  any  amendment. 
Section  V.   Effective  Date 

This  agreement  shall  be  effective  when  Federal  funds  are  made  available 
to  the  State  for  the  purpose  of  carrying  out  the  provisions  of  23  USC  131. 

IN  WITNESS  WHEREOF  tl.o  parties  hereto  nave  executed  this  agreement 

this  the    7th  day  of    January ,  1972. 

STATE  OF  NORTH  CAROLINA 

By  the  State  Highway  Commission 


\ 


^.T  .<r^^z^>c,^.g^Lx^o^\ 


D.  McLauchlin/raircloth,  Chairman 


UNITED  STATE  OF  AMERICA 
DEPARTMENT  OF  TRANSPORTATION 


Federal  Highway  Administrator 


APPENDIX 


TRAVEL  SERVICES  (LOGO)  SIGNING 


The  North  Carolina  Department  of  Transportation  participates  in  a 
Federal  Highway  Administration  Program  to  provide  for  specific 
information  (Logo)  signing  on  fully  controlled  access  highways 
(freeways)  in  North  Carolina.  This  program  allows  the  Department  to 
install  signs,  called  panels,  to  which  individual  business  Logo  signs 
are  attached.  The  business  Logo  signs  are   for  the  travel  services: 
gas,  food,  lodging,  and  camping. 

Signing  is  installed  whan  qualifying  businesses  located  on  the  crossroad 
at  or  near  an  interchange  outside  a  municipality  or  inside  a 
municipality  smaller  than  25,000  population  enters  into  an  agreement 
with  the  Department  and  pays  the  required  fees.  The  minimum  State 
criteria  by  which  gas,  food,  lodging,  and  camping  establishments  may 
qualify  for  participation  in  specific  information  (Logo)  signing  for 
travel  services  within  freeway  rights-of-way  are  established  by  the  N.C. 
Department  of  Transportation  and  described  in  Form  TEB  222. 

For  the  Interstate  Highway  System,  the  Board  of  Transportation  has 
approved  a  series  of  Federal -aid  projects  to  provide  the  necessary 
highway  sign  panels  to  which  the  business  Logo  signs  are  installed. 
Businesses  participating  in  the  program  pay  an  annual  fee  of  $250.00  per 
Logo  sign  with  the  typical  signing  consisting  of  two  signs  on  the 
mainline  and  two  signs  on  exit  ramps,  or  a  total  annual  fee  of 
$1,000.00.  Signing  as  shown  in  the  attached  photos  is  limited  to  the 
closest  six  gas  services  and  to  the  closest  four  food,  lodging,  or 
camping  services.  However,  if  no  panels  were  installed  at  an 
interchange  for  the  desired  service  type,  the  business  or  a  group  of 
businesses  would  be  required  to  pay  the  total  cost  of  installation  of 
the  required  sign  panels. 

The  policy  for  the  specific  information  (Logo)  signing  program  allows 
travel  services  signing  on  fully-access  controlled  freeways  other  than 
the  Interstate  Highway  System.  No  projects  are  planned  on  these 
Freeways,  therefore  any  businesses  desiring  Logo  signs  will  be  required 
to  pay  the  total  installation  cost  of  Logo  panels  for  the  type  of 
service  signs  requested.  More  than  one  business  of  the  same  service  may 
share  the  cost,  reducing  the  cost  to  each  business. 

Businesses  that  pay  the  total  cost  of  signing  will  not  be  required  to 
pay  an  annual  construction  fee,  but  will  be  assessed  an  annual 
maintenance  fee  of  $75.00  per  Logo  sign.  If  other  businesses  are  added 
to  existing  panels,  then  the  additional  businesses  will  be  charged  the 
annual  construction  fee  and  that  amount  will  be  credited  to  the 
businesses  that  payed  the  total  construction  cost  initially.  Credits 
will  be  used  to  offset  any  Logo  fees  owed  by  the  business  earning  the 
credit.  Credits  will  not  be  allowed  beyond  an  amount  determined  by  the 
number  of  available  positions  on  the  sign  and  the  numbers  of  businesses 
originally  paying  the  total  construction  cost.  A  business  cannot  be 
credited  to  an  amount  that  will  reduce  its  equity  below  the  maximum 
allowable  credit.  When  a  business  applies  for  Logo  signing,  the 
Department  will  prepare  a  cost  estimate  for  installing  the  Logo  sign 
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panels  and  that  cost  is  distributed  among  the  participating  businesses 
of  the  interchange.  The  following  are  the  cost  estimate  amounts  used  at 
this  time: 

ITEM  UNIT  COST 

Mainline  Full  Size  "GAS"  Panel  $5,130.00 

Mainline  Half  Size  "GAS"  Panel  $4,030.00 

Mainline  Full  Size  "OTHER"  Panel  $4,320.00 

Mainline  Half  Size  "OTHER"  Panel  $3,380.00 

Ramp  Full  Size  "GAS"  Panel  $1,850.00 

Ramp  Half  Size  "GAS"  Panel  $1,510.00 

Ramp  Full  Size  "OTHER"  Panel  $1,490.00 

Ramp  Half  Size  "OTHER"  Panel  $1,?00.00 

Change  Mainline  "GAS"  to  Full  $2,590.00 

Change  Mainline  "OTHER"  to  Full  $2,160.00 

Change  Ramp  "GAS"  to  Full  Size  $  800.00 

Change  Ramp  "OTHER"  to  Full  Size  $  720.00 

Trail  blazer  Assemblies  $  250.00 

Include  the  following  cost  additives: 

Engineering  Costs  @  7.5%  of  Sub  Total 
Mobilization  and  Traffic  Control  0  10%  of  Sub  Total 

Once  contracts  are   signed,  the  Department  will  produce  signing  plans 
sufficient  for  construction  by  either  Highway  Division  forces  or  by 
local  contractors. 

Formal  application  for  Logo  signing  should  be  made  in  writing  to  the 
Division  Engineer  for  the  county  in  which  the  business  is  located. 
Refer  to  forms  TEB-228  and  TEB-228A  for  addresses.  Inquiries  about  the 
proaram  can  be  directed  to  the  Division  Engineers  office,  or  the  Traffic 
Engineering  Branch,  N.C.D.O.T.,  P.O.  Box  25201,  Raleigh,  NC,  27611, 
(919)  733-3915. 
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NORTH  CAROLINA  riiPARTMENT  OF  TRANSPORTATION 

TRAVEL  SERVICES  SIGNING 
MINIMUM  STATE  CRITERIA 

Tlie  minimum  State  criteria  by  which  gas,  food,  and  lodging  establishments  may 
qualify  for  participation  in  specific  information  signing  for  travel  services  within 
freeway  rights-of-way  are  as  follows: 

ALL      The  individual  business  installation  whose  name,  symbol  or  trademark 
appears  on  a  business  sign  shall  have  given  written  assurance  of  the 
business 's  conformity  with  all  applicable  laws  concerning  the  provision 
of  public  accommodations  without  regard  to  race,  religion,  color,  sex, 
or  national  origin. 

GAS       "GAS"  and  associated  services  to  qualify  for  erection  of  a  business  (logo) 
sign  on  a  Specific  Information  Panel  shall  include: 

1.  Shall  be  located  not  more  than  3  miles  from  the  freeway  via  an  all- 
weather  road. 

2.  Appropriate  licensing  as  required  by  law. 

3.  Vehicle  services  of  fuel,  oil,  tire  repair  (by  an  employee)  and  water. 

4.  Restroom  facilities  and  drinking  water  suitable  for  public  use. 

5.  Year-round  operation  at  least  16  continuous  hours  per  day,  7  days  a 
week. 

6.  Public  Telephone. 

7.  An  on  premise  attendant  to  collect  monies,  make  change,  and  make  or 
arrange  for  tire  repairs. 

FOOD      "FOOD"  to  qualify  for  erection  of  a  business  (logo)  sign  on  a  Specific 
Information  Panel  shall  include: 


LODGING 


Shall  be  located  not  more  than  .3  miles  from  the  freeway  via  an  all-weather 

road. 

Appropriate  licensing  as  required  by  law,  and  a  pemiit  to  operate  by  the 

health  department. 

Year-round  operation  at  least  12  continuous  hours  per  day  to  serve 

three  meals  a  day  (sandwich  type  entrees  may  be  considered  a  meal) 

(breakfast,  lunch,  and  supper),  7  days  a  week. 

Indoor  seating  for  at  least  20  persons. 

Public  restroom  facilities. 

Public  telephone. 


"LODGING"  to  qualify  for  erection  of  a  business  (logo)  sign  on  a  Specific 
Information  Panel  shall  include; 


CAMPING 


1.  Shall  be  located  not  more  than  3  miles  from  the  freeway  via  an  all- 
weather  road. 

2.  Appropriate  licensings  as  required  by  law,  and  a  permit  to  operate  by 
the  health  department. 

3.  Adequate  sleeping  accommodations  consisting  of  a  minimum  of  10  units, 
each  including  bathroom  and  sleeping  room. 

4.  Off-street  vehicle  parking  spaces  for  each  lodging  room  for  rent. 

5.  Year-round  operation. 

6.  Public  telephone. 

"CAMPING"  to  qualify  for  erection  of  a  business  (logo)  sign  on  a  Specific 
Information  Panel  shall  include: 


1.  Shall  be  located  not  more  thanlOmiles  from  the  Freeway  via  an  all- 
weather  road. 

2.  Appropriate  licensing  as  required  by  law,  including  meeting  all  State 
and  County  health  and  sanitation  codes  and  having  adequate  water  and 
sewer  systems  which  have  been  duly  inspected  and  approved  by  the  local 
health  authority  (the  operator  shall  present  evidence  of  such  inspection 
and  approval) . 

3.  At  least  10  campsites  with  accommodations  for  all  types  of  travel-trailers, 
tents  and  camping  vehicles. 

4.  Adequate  parking  accommodations. 

5.  Continuous  operation,  seven  days  a  week  during  business  season. 

6.  Public  telephone. 

7.  Removal  or  masking  cf  said  business  sign  by  the  Department  during 
off-seasons,  if  operated  on  a  seasonal  basis. 


TEB-222 


Revised  2/24/81 

Revised  12/12/85 
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APPENDIX   G 


OUTDOOR  ADVERTISING  CONTROL  PROGRAM 
PERMITS  ISSUED  AND  REVOKED  STATEWIDE 


YEAR 

1972 
197  3 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 


PERMITS 

ISSUED 

9,850 

I  ,685 

509 

439 

442 

2,241* 

786 

830 

755 

668 

602 

682 

725 

835 

PERMITS 
CANCELLED 


324 

790 

826 

120* 

604 

111 

974 

921 

737 

700 

658 

769 

849 


*  Due  to  realignment  of  the  FAP  routes  in  July,  1976, 
there  were  numerous  routes  added  and/or  deleted 
resulting  in  numerous  permits  being  issued  and/or 
cancelled. 


Data  is  based  on  FHWA  Fiscal  Year  for  Outdoor  Advertisinj 
October  1  -  September  30. 


MU  4/24/86 
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ACTIVE  PERMITTED  OUTDOOR  ADVERTISING  SIGNS  STATEWIDE 

AS  OF  DATE  STATED 


NGN 
DATE  CONFORMING   CONFORMING   GRANDFATHER    TOTAL 


3/31/86 

3253 

5583 

743 

9579 

3/31/85 

3423 

5266 

842 

9531 

3/13/84 

3516 

5119 

895 

9530 

MU   5/2/86 
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OUTDOOR    ADVERTISING    PROGRAM 
ILLEGAL    SIGNS    REMOVED    STATEWIDE 


YEAR 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4th  Quarter 

TOTAL 

1975 

36* 

50 

150 

25 

261 

1976 

55 

150 

25 

30 

260 

1977 

20 

100 

100 

105 

325 

1978 

182 

430 

161 

377 

1,150 

1979 

141 

210 

114 

130 

595 

1980 

- 

687*^ 

144 

351 

1,182 

1981 

303 

244 

188 

-■M-^-Jf 

735 

1982 

364 

1983 

236 

1984 

836 

1985 

690 

^^  Note:      First   Report   Recorded 

'^^^     Note:      First  &   second   quarter   total   combined 

4H,;-?i-     Note:      Began   reporting   on  an  annual   basis    (Oct-Sept) 
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APPENDIX      H 


NORTH  CAROLINA  GENERAL  ASSEMBLY 

LEGISLATIVE  SERVICES  OFFICE 

2129   STATE   LEGISLATIVE  BUILDING 

RALEIGH     2761  1 


GEORGE    R     HALL.   JR. 

Legislative  Administrative  Officer 

TELEPHONE:  (91  9)  733-7044 

GERRY   F    COHEN.    DIRECTOR 
LEGISLATIVE  Drafting  Division 
Telephone:  (9  1  9)  733-6660 

THOMAS   L.  COVINGTON.  DIRECTOR 
Fiscal  Research  Division 
TELEPHONE:  (9  1  9)  733-49  1  O 
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September  12,  1986 


MEMORANDUM 


TO: 


FROM: 


Members  of  the  LRC  Study  Committee  on  Outdoor 
Advertising 

Dennis  Bryan,  Committee  Counsel 


SUBJECT:   U.S.  Fourth  Circuit  Court  of  Appeals  Ruling  on  the 
Raleigh  Sign  Ordinance 


Senator  and  Committee  Cochairman  R.  P.  Thomas  asked  me  to 
inform  the  Committee  members  of  a  recent  U.S.  Fourth  Circuit 
Court  of  Appeals  ruling  on  the  City  of  Raleigh's  sign  ordinance. 
The  ruling  is  significant  because  it  treats  a  number  of  issues 
that  may  be  relevant  to  other  local  governments  that  have,  or  may 
adopt  in  the  future,  ordinances  regulating  outdoor  advertising. 


FACTS 


In  October  1983  the  Raleigh  City  Council  adopted  a  sign 
ordinance  that  amended  a  1979  sign  ordinance  by  reducing  the 
maximum  size  of  billboards  from  675  square  feet  a)  to  150  square 
feet  on  roads  with  four  or  more  lanes  and  b)  to  75  square  feet  on 
smaller  roads.   The  new  ordinance  provides  that  existing  signs 
that  do  not  conform  to  the  new  standards  may  not  be  replaced, 
renewed,  or  relocated.   These  nonconforming  signs  were  given  a 
grace  period  (amortization  period)  of  5h   years  by  the  end  of 
which  time  they  had  to  be  removed. 

The  ordinance  allows  all  existing  signs  within  the  city's 
jurisdiction  along  the  Interstate  and  the  Federal  Aid  Primary 
(FAP)  system  to  remain  as  they  are;  and  the  5h   year  amortization 
provisions  regarding  nonconforming  signs  do  not  apply  to  these 
signs.   The  ordinance  does,  however,  apply  to  any  future  signs  on 
the  Interstate  and  FAP  system. 
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The  provision  of  the  1979  ordinance  regarding  on-premise 
signs  was  not  changed  by  the  1983  amendments.   That  provision   ^ 
allows  "on-premise"  signs,  defined  as  signs  located  on  the 
premises  that  "direct  attention  to  a  business,  profession, 
commodity,  service,  or  entertainment  conducted,  offered,  sold, 
manufactured,  or  provided  at  a  location  on  the  premises  where  the 
sign  is  located  or  to  which  it  is  affixed." 

Major  Media  of  the  Southeast,  Inc.,  doing  business  as 
Naegele  Outdoor  Advertising  Company,  brought  an  action  against 
the  City  of  Raleigh  in  the  U.S.  District  Court  to  have  the 
ordinance  declared  unconstitutional.   One  of  Naegele 's  arguments 
was  that  the  ordinance  favored  commercial  over  non-commercial 
advertising,  which  has  been  held  by  the  U.S.  Supreme  Court  in 
Metromedia,  Inc.  v.  City  of  San  Diego,  453  U.S.  490  (1981)  to 
violate  the  First  Amendment.   The  City  of  Raleigh,  seeking  to 
eliminate  this  potential  constitutional  problem,  again  amended 
the  ordinance  in  December  1984  by  adding  a  provision  allowing  any 
sign  authorized  in  its  ordinance  to  contain  non-commercial 
material  in  lieu  of  any  other  material. 

The  U.S.  District  Court's  decision  was  based  on  the  ordi- 
nance as  amended  both  in  1983  and  1984.   The  U.S.  District  Court 
ruled  in  favor  of  the  City  of  Raleigh,  and  Naegele  Outdoor 
Advertising  Company  appealed.   In  a  decision  dated  June  12,  1986, 
the  U.S.  Fourth  Circuit  Court  of  Appeals  upheld  the  District 
Court's  ruling. 


COURT'S  DECISION 

The  U.S.  Fourth  Circuit  Court  of  Appeals,  affirming  the 
decision  of  the  U.S.  District  Court  (N.C.  Eastern  District)  held 
in  this  case  essentially  as  follows  (the  authority  upon  which  the 
Court  based  its  holdings  is  in  parentheses) : 

1)    A  city  may  justifiably  prohibit  all  off-premise  signs 
for  aesthetic  and  safety  reasons.   The  Raleigh  sign 
ordinance  was  not  intended  to  limit  certain  forms  of 
protected  speech,  but  was  rather  a  legitimate  effort  to 
promote  an  important  public  interest  in  maintaining 
traffic  safety  and  the  aesthetic  appearance  of  the 
city.   (Metromedia,  Inc.  v.  City  of  San  Diego,  453  U.S. 
490  (1981) ;  County  of  Cumberland  v.  Eastern  Federal 
Corporation,  48  N.C.  App.  518,  269  S.E.2d  672,  petition 
for  discretionary  review  denied,  301  N.C.  527,  273 
S.E,2d  453. ) 
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2)  Although  the  ordinance  does  not  define  "commercial"  or 
"non-commercial,"  the  ordinance  is  not  unconstitution- 
ally vague,  because  the  U.S.  Supreme  Court  has  already 
defined  these  terms.   (In  Central  Hudson  Gas  &  Electric 
V.  Public  Service  Commission,  447  U.S.  557  (1980)  the 
Court  stated  that  commercial  speech  is  "expression 
related  solely  to  the  economic  interests  of  the  speaker 
and  its  audience.") 

3)  The  element  of  the  San  Diego  sign  ordinance  found  to  be 
in  violation  of  the  First  Amendment  in  Metromedia,  Inc. 
V.  City  of  Sand  Diego,  453  U.S.  490  (1981)  -  the 
preference  of  commercial  over  non-commercial  speech  - 
was  removed  by  the  Raleigh  City  Council  in  the  December 
1984  amendment  to  its  sign  ordinance.   The  Raleigh 
ordinance  now  in  effect  does  not  violate  the  First 
Amendment,  because  it  does  not  treat  commercial  speech 
more  favorably  than  non-commercial  speech. 

4)  a.    Amortization  of  nonconforming  signs  is  valid  if 

reasonable.   (State  v.  Joyner,  286  N.C.  366,  211 
S.E.2d  320,  appeal  dismissed,  422  U.S.  1002 
(1975)) 

b.    The  5*5  year  amortization  period  established  by  the 
Raleigh  sign  ordinance  is  reasonable.   (R. O. 
Givens,  Inc.  v.  Town  of  Nags  Head,  5  8  N.C.  App. 
697,  294  S.E.2d  388,  cert,  denied,  307  N.C.  127, 
297  S.E.2d  400  (1982).   The  Court  also  cited 
numerous  other  cases  in  which  amortization  periods 
shorter  than  5^   years  were  held  to  be  reasonable.) 

A  major  factor  in  determining  the  reasonableness 
of  the  grace  period  is  whether  the  public  gain 
outweighs  the  private  loss  by  the  sign  owners. 
The  U.S.  District  Court  had  based,  in  part,  its 
determination  that  the  Raleigh  amortization 
provisions  were  reasonable  on  the  following 
considerations : 

i)    Naegele's  business  would  not  be  ruined; 

ii)  Naegele's  lease  agreements  contain  provisions 
that  relieve  it  from  obligations  of  the  lease 
if  governmental  action  forces  sign  removal; 
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iii)  Raleigh's  ordinance  does  not  eliminate  all 

off-premise  signs  but  merely  restricts  their 
size  and  spacing. 

iv)   Naegele  will  be  able  to  salvage  at  least 

parts  of  its  structures  for  use  elsewhere; 

and 

v)    All  signs  on  Interstate  and  FAP  system  roads 
may  remain  as  they  are. 
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MEMORANDUM 


October    13,    1986 


TO: 


Members  of  the  Legislative  Research  Commission  Study 
Committee  on  Outdoor  Advertising 


FROM:      Dennis  Bryan,  Committee  Counsel 
SUBJECT:   Outdoor  Advertising  Law  in  Other  States 


At  the  September  26  Committee  meeting  in  Southport,  Rep- 
resentative David  Redwine  asked  how  North  Carolina's  outdoor 
advertising  law  compared  with  that  of  other  states.   The  follow- 
ing information  focuses  on  the  law  in  states  surrounding  North 
Carolina  and  also  includes  developments  in  several  other  states. 


Federal  Backdrop 

The  federal  Highway  Beautifi 
89-285;  23  U.S.C.  131,  which  has 
1965)  requires  all  states  to  enac 
of  outdoor  advertising  within  660 
federal-aid  primary  highways.  Fa 
the  loss  of  ten  percent  of  a  stat 
State  laws  must  be  at  least  as  st 
set  forth  in  the  federal  statutes 
The  U.S.  Secretary  of  Transportat 
has  provided  for  such  "effective 


cation  Act  of  1965  (Public  Law 
been  amended  several  times  since 
t  laws  for  "effective  control" 

feet  of  the  right  of  way  along 
ilure  to  do  so  will  result  in 
e's  federal-aid  highway  funds, 
rict  as  the  federal  standards 

and  subsequent  regulations, 
ion  determines  whether  a  state 
control . " 


The  states  whose  laws  are  discussed  in  this  letter  have  all 
been  deemed  to  meet  at  least  the  minimum  federal  standards.   A 
key  factor  in  the  regulation  of  outdoor  advertising  along  the 
federal-aid  primary  highways,  however,  is  the  extent  to  which  the 
states  enforce  their  laws.   Also,  local  governments  in  most 
states  may  regulate  outdoor  advertising  and  impose  higher  stan- 
dards unless  preempted  by  state  law. 
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States  in  the  Southeast 

Restrictions  placed  on  billboards  along  federal-aid  primary 
highways  in  South  Carolina  and  Tennessee  are  considered  to  be 
less  stringent  than  those  in  North  Carolina.   The  State  of  South 
Carolina  is  currently  being  sued  by  the  Sierra  Club  for  not 
enforcing  its  highway  beautif ication  act. 

In  Tennessee,  Governor  Lamar  Alexander  introduced  legis- 
lation in  March  1986  (along  with  major  highway  improvement 
legislation,  it  was  the  highest  priority  on  that  governor's 
legislative  package)  to  reduce  greatly  the  nural^er  of  billboards 
along  the  Interstate  highways.   To  cover  the  cost  of  removing  the 
signs,  billboard  permit  renewal  fees  would  have  been  increased,  a 
privilege  tax  on  billboards  would  have  been  imposed,  and  the 
remaining  costs  would  have  been  funded  by  the  Tennessee  Depart- 
ment of  Transportation.   The  proposed  legislation  would  also  have 
provided  for  the  use  of  specific  information  (logo)  signs  and 
would  have  banned  tree  cutting  on  state  property  in  front  of 
nearly  80%  of  all  billboards  along  federal-aid  primary  highways. 
The  bill,  however,  did  not  pass. 

The  State  of  Virginia  began  participating  in  a  federal 
program  available  to  the  states  prior  to  the  enactment  of  the 
1955  Highway  Beautif ication  Act.   Virginia  participation  in  the 
program  at  that  time  (Virginia  was  the  only  southern  state  to  do 
so)  allows  Virginia  now  to  receive  additional  federal  funds  to 
reduce  the  number  of  billboards  along  its  highways  for  continued 
participation.   As  a  result,  Virginia  has  fewer  billboards  along 
its  federal-aid  primary  highways  than  other  southern  states. 

Virginia  is  also  considered  to  have  a  very  ambitious  logo 
sign  program.   It  was  one  of  the  first  states  to  use  logo  signs 
along  the  Interstate  highways.   Financed  by  the  federal  govern- 
ment, Virginia  began  installing  specific  information  logo  signs 
along  1-95  during  the  late  1960 's  on  an  experimental  basis. 
Since  then,  its  logo  program  has  expanded  across  the  state  to 
include  portions  of  Interstate  highways  64,  85,  77,  81,  66,  and 
295. 

Georgia  law  regulating  outdoor  advertising  is  similar  to 
that  of  North  Carolina. 

Florida  law  is  also  similar  to  that  of  North  Carolina, 
except  for  a  provision  -  enacted  in  1984  -  banning  billboards  in 
rural  areas  on  roads  built  after  1984.   That  enactment  also  made 
Florida  law  more  restrictive  by  requiring  that  at  least  three 
separate  commercial  or  industrial  activities  exist  within  1600 
feet  of  each  other  before  that  area  can  be  deemed  "unzoned 
commercial  or  industrial."   The  significance  of  an  area  being 
deemed  "unzoned  commercial  or  industrial"  is  that  billboards  can 
be  erected  in  the  area.   North  Carolina  law  requires  that  only 
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one  commercial  or  industrial  establishment  exist  for  the  area  to 
be  deemed  "unzoned  commercial  or  industrial." 

Some  Other  States 

Maine,  Vermont,  Hawaii,  and  Alaska  have  total  bans  on  the 
erection  of  billboards  anywhere  within  their  boundaries.   Federal 
law  allows  billboards  that  do  not  conform  to  federal  standards 
but  that  were  erected  prior  to  the  federal  Highway  Beautif ication 
Act  (so-called  "nonconforming"  signs)  to  remain  unless  the  state 
or  local  governing  body  buys  the  sign.   In  Maine  and  Hawaii,  the 
state  has  purchased  and  removed  most  of  the  "nonconforming" 
signs. 

The  laws  of  Maryland,  Oregon,  and  Washington  prohibit  the 
erection  of  billboards  along  the  Interstate  highways. 

In  January  1986,  the  Texas  Highway  Commission  amended 
certain  statewide  requirements  regarding  outdoor  advertising.   It 
increased  the  minimum  required  distance  between  billboards  on  the 
same  side  of  the  road  from  500  feet  (which  is  the  required 
distance  in  North  Carolina)  to  1500  feet  and  reduced  the  maximum 
permissible  area  of  any  sign  from  1200  square  feet  (which  is  the 
maximum  permissible  area  in  North  Carolina)  to  650  square  feet. 
The  Texas  Highway  Commission  also  changed  the  zoning  rules  by 
requiring  that  at  least  two  (previously  just  one  was  needed, 
which  is  the  requirement  in  North  Carolina)  commercial  or  indus- 
trial activities  be  adjacent  to  each  other  before  an  area  can  be 
deemed  "unzoned  commercial  and  industrial"  for  purposes  of 
allowing  the  erection  of  billboards. 

Much  of  the  activity  in  Texas  has  occurred  at  the  local 
level.   Over  the  last  several  years,  the  cities  of  Houston  and 
Austin  have  prohibited  all  new  billboards;  and  about  60%  of  the 
suburban  cities  in  the  Houston/Galveston  Metro  area,  including 
Pasadena,  have  prohibited  the  construction  of  new  billboards. 
Fort  Worth  has  banned  all  new  off-premises  signs. 
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